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DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 

Office  of  Human  Development 
Services 

[45  CFR  Parts  1320, 1321, 1324, 1326] 

Grants  for  State  and  Community 
Programs  on  Aging 

agency:  Office  of  Human  Development 
Services.  (OHDS),  HEW. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Administration  on  Aging 
(AoA)  in  the  Office  of  Human 
Development  Services,  proposes  new 
and  revised  regulations.  The  basis  for 
these  are  the  Comprehensive  Older 
Americans  Act  Amendments  of  1978 
(Act).  The  amendments  consolidate 
under  one  title.  Title  III.  the  older 
Americans  programs  for  three  activities: 
social  services,  nutrition  services,  and 
multipurpose  senior  centers.  These  were 
authorized  before  under  three  separate 
titles  (III.  V,  and  VII.)  In  these  proposed 
rules.  AoA  is  also  revising  and  clarifying 
the  current  policies  and  regulations  that 
will  have  continued  applicability. 
Proposed  rules  are  also  included  for  new 
programs  such  as  the  long-term  care 
ombudsman  program  authorized  by  the 
1978  amendments. 

DATES:  Consideration  will  be  given  to 
comments  received  by  October  1. 1979. 
ADDRESSES:  Address  comments  in 
writing  to  Commissioner  on  Aging. 
Administration  on  Aging.  HEW  North 
Building.  330  Independence  Avenue. 

SW.,  Washington.  D.C.  20201.  Agencies 
and  organizations  are  requested  to 
submit  comments  in  duplicate. 

Beginning  two  weeks  from  today,  the 
public  may  review  the  comments 
submitted  in  response  to  this  notice  in 
room  4748,  HEW  North  Building,  330 
Independence  Avenue,  SW., 

Washington,  D.C.  20201  between  the 
hours  of  9  a.m.  and  4  p.m.  Monday 
through  Friday  except  on  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Luhmann.  (202)  245-6809. 
SUPPLEMENTARY  INFORMATION: 
Background 

1.  History  of  Program.  The  Older 
Americans  Act  was  first  enacted  in 
1965.  On  October  18, 1978  the  President 
signed  the  Comprehensive  Older 
Americans  Act  Amendments  of  1978, 
Pub.  L.  95-478.  The  Amendments  were 
effective  on  October  1, 1978.  The  Act 
was  amended  seven  times,  in  the  period 
between  1965  and  1978. 


As  first  enacted,  the  Act  authorized 
funding  under  Title  III  to  support  in  each 
State  a  State  agency  on  aging.  Title  III 
also  provided  funds  for  each  State 
agency  to  initiate  local  community 
projects  to  provide  social  services  to 
older  persons.  Activities  under  the  Act 
began  on  a  modest  scale.  In  fiscal  year 
1966,  the  total  appropriation  under  the 
Act  was  $7.5  million. 

In  1972,  a  new  Title  VII  was  enacted 
which  authorized  funds  for  local 
community  projects  to  provide  nutrition 
services  to  the  elderly.  The  projects 
were  designed  to  provide  older  persons 
aged  60  and  older  with  at  least  one  hot 
nutritious  meal  five  or  more  days  a 
week.  Emphasis  in  the  projects  was 
placed  on  serving  older  persons  with  the 
greatest  economic  need,  and  on  reducing 
the  isolation  of  old  age. 

A  second  major  change  occurred  in 
1973.  The  amendments  revised  the  Title 
III  State  grant  program  in  order  to 
provide  for  a  better  organization  at  State 
and  local  levels  and  to  authorize  the 
targeting  of  limited  resources  to  priority 
services. 

The  State  agency  was  directed  to 
divide  the  entire  State  into  planning  and 
service  areas,  determine  for  which  areas 
an  area  plan  would  be  developed,  and 
designate  an  area  agency  on  aging  to 
develop  and  administer  the  plan  in  each 
area.  The  1973  amendments  also  added 
a  new  Title  V  to  the  Act  which 
authorized  the  Commissioner  to  make 
grants  directly  to  local  community 
agencies  to  pay  part  of  the  cost  of  the 
acquisition,  renovation,  alteration  or 
initial  staffing  of  facilities  for  use  as 
multipurpose  senior  centers. 

The  1975  amendments  specified  four 
priority  services  to  be  provided  under 
State  plans:  transportation,  home 
services,  legal  services,  and  residential 
repair  and  renovations. 

2. 1978  Amendments.  The  1978 
amendments,  represent  another 
evolutionary  step  in  the  process  of 
establishing  in  each  planning  and 
service  area  a  basic  capacity  to  respond 
to  the  needs  of  older  persons.  They 
consolidated  under  an  amended  Title  III 
the  social  services,  nutrition,  and  multi¬ 
purpose  senior  center  programs 
authorized  before  under  Titles  111,  VII, 
and  V. 

The  House  committee  report  on  the 
subject  of  consolidation  states  that: 

The  committee  believes  that  by  combining 
the  [Title  III.  V,  and  VII]  service  programs 
under  one  title  rather  than  retaining  them 
under  separate  titles  and  administrative 
structures  as  provided  for  in  current  law  it 
will  eliminate  duplicative  and  overlapping 
functions  such  as  outreach,  advocacy,  needs 
assessment  tasks,  planning,  staff  training. 


and  various  administrative  tasks.  It  is  also 
the  committee's  hope  that  consolidation  will 
increase  the  visibility,  political  strength,  and 
significance  of  area  agencies  on  aging  in  the 
community,  as  well  as  provide  for  more 
effective  coordination  of  community 
resources  for  the  elderly.* 

The  Senate  committee  report  on  the 
1978  amendments  provides  additional 
insight  into  the  Congressional  intent  on 
consolidation.  The  report  states  that: 

Throughout  its  work  on  this  bill,  the 
committee  has  taken  the  view  that  major 
revision  of  the  Older  Americans  Act  was 
necessary  at  this  time.  No  major  revisions 
have  been  made  in  the  programs  under  the 
Act  since  1973.  At  that  time,  an  entire  new 
network  of  area  agencies  was  installed.  New 
responsibilities  and  different  roles  were  also 
established  for  the  State  agencies  on  aging 
and  the  Administration  on  Aging.  The  major 
goals  of  that  legislation  have  now  been 
achieved.  We  have  accomplished  the  initial 
phase  of  agenda  setting  and  administrative 
development  necessary  to  move  forward  on 
the  second  phase  of  problem  solving.^ 

In  another  comment  on  the  subject  of 
consolidation,  the  Senate  report 
indicated  that  in  many  instances 
throughout  the  country  nutrition  sites 
and  multipurpose  senior  centers  have 
served  effectively  as  focal  points  within 
the  community  for  the  delivery  of  a  full 
range  of  social  services.  The  report 
noted  that  the  1978  amendments  contain 
renewed  emphasis  on  this  concept  of  a 
single  focal  point  for  service  delivery 
within  each  community  and  expect  that 
each  area  agency,  in  carrying  out  its 
plan,  will  assure  that  nutrition  services 
and  social  services  are  fully  integrated.^ 

3.  Transition  period.  In  addition  to 
consolidating  programs  under  a  new 
Title  III,  the  1978  amendments  changed 
in  a  number  of  other  ways  the  direction 
of  programs  and  activities  under  the 
Act.  In  recognition  of  the  major  changes 
which  are  required  at  each  operational 
level,  the  amendments  provide  a 
transition  period  of  up  to  two  years  if 
necessary  for  State  and  area  agencies  to 
be  in  full  compliance  with  the  new 
requirements  of  the  Act.  Under  section 
307(d)(2)  of  the  Act,  the  Commissioner 
for  Fiscal  Years  1979  and  1980  may  grant 
a  State  agency  a  waiver  of  any  new 
requirement  that  he  determines  the  State 
agency  cannot  meet  because  of 
consolidation  or  because  meeting  the 
requirement  would  reduce  or  jeopardize 
the  quality  of  services  under  the  Act. 

The  Commissioner  may  grant  a  waiver 
only  if  the  State  agency  shows  that  it  is 
taking  steps  to  meet  the  requirement. 


'96th  Cong.,  2d.  Sess.  House.  Rept.  No.  95-1100, 
p.  8. 

>9Sth  Cong..  2d.  Sess.  Senate.  Rept.  No.  95-855, 
p.  4. 

*Senate.  RepL,  supra,  p.  8. 
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The  State  agency  has  similar  authority 
to  grant  waivers  to  area  agencies. 

The  Commissioner  has  received  and 
granted  a  number  of  waiver  requests  for 
FY 1979.  States  may  submit  additional 
waiver  requests  for  FY  1980. 

4.  Title  VI.  The  1978  amendments  also 
enacted  a  new  Title  VI:  Grants  for 
Indian  Tribes,  which  authorizes  a  new 
program  of  direct  grants  from  the 
Commissioner  to  Indian  tribal 
organizations.  Funds  have  not  yet  been 
appropriated- for  Title  VI.  The  new  Title 
VI  replaces  a  previous  provision  of  the 
Act.  Section  303(b)(3)  introduced  in  1975, 
required  States  to  assure  that  older 
Indians  received  equitable  service  under 
Title  III,  and  authorized  the 
Commissioner  to  reallot  funds  directly 
to  Indian  tribes  that  he  determined  were 
not  being  equitably  served.  While 
proposed  regulations  for  the  Title  111  and 
Title  VI  programs  are  being  issued 
separately,  (the  proposed  Title  VI 
regulations  will  be  issued  shortly  as  Part 
1328)  the  two  programs  are  closely 
related. 

An  eligible  Indian  tribal  organization 
may  apply  for  direct  Federal  funding 
under  Title  VI  but  it  is  not  required  to  do 
so.  It  may  continue  to  seek  funding 
under  Title  III.  Title  III  provides  that 
Indian  tribal  organizations  may  be 
designated  as  area  agencies  and 
provides  that  Indian  reservations  may 
be  designated  as  planning  and  service 
areas.  Title  III  even  includes  a  right  of 
appeal  to  the  Commissioner  for  an 
Indian  tribal  organization  if  its 
reservation  is  denied  planning  and 
service  area  status  by  the  State  agency. 
Any  Indian  tribal  organization 
designated  as  an  area  agency  on  aging 
receives  older  Americans  Act  Title  III 
funds  from  the  Administration  on  Aging 
through  the  State  agency  on  aging.  In 
effect  tribal  organizations  funded  under 
Title  VI  would  function  as  area  agencies 
on  aging  with  a  direct  grant  relationship 
with  the  Federal  government.  If  an 
Indian  tribal  organization  receives  a 
direct  grant  under  Title  VI,  the  allotment 
of  the  State  in  which  the  Older  Indians 
served  under  the  grant  reside  is  reduced, 
based  on  the  number  of  older  Indians 
who  are  both  counted  for  purposes  of 
the  State’s  allotment  under  Title  III  and 
served  under  Title  VI. 

Grants  may  not  be  made  under  Title 
VI  until  at  least  $5  million  is 
appropriated  for  the  program.  Since  no 
funds  have  yet  been  appropriated  for 
Title  VI,  State  and  area  agencies 
continue  to  be  fully  responsible  for 
serving  older  Indians,  many  of  whom 
are  in  great  social  or  economic  need  and 
therefore  should  be  given  priority 
consideration  under  Title  III. 


5.  Initial  Public  Involvement.  We 
began  a  process  of  broad  public  input 
and  open  discussion  shortly  after  the 
enactment  of  the  amendments.  This 
process  was  designed  to  involve  many 
groups  and  organizations  in  the 
implementation  of  the  many  signibcant 
changes  made  by  the  amendments.  The 
process  began  with  a  Working 
Conference  held  in  Arlington,  Virginia, 
November  8-11, 1978.  More  than  200 
participants  representing  Congressional 
Committees,  national  aging 
organizations,  service  providers, 
education  and  research  societies.  States, 
Area  Agencies,  and  State  and  Area 
Agency  Advisory  Committee  members 
spent  three  days  examining  the 
amendments.  Small  group  workshops 
were  asked  to  examine  the  opportunity 
the  amendments  provide  to  improve  and 
expand  benefits  to  older  people,  to 
identify  issues  to  be  clarified  in 
implementing  regulations;  and  to 
recommend  specibc  language  for 
definitions.  Recommendations  from  the 
workshops  were  compiled  and  used  in 
the  development  of  these  proposed 
regulations. 

Our  initial  drafting  uncovered 
questions  and  options  which  we  thought 
needed  further  exchange  and 
exploration  with  the  field  of  aging.  The 
Commissioner  on  Aging  convened  six 
small  group  meetings  during  January 
1979,  to  review  the  preliminary  thinking 
of  AoA  on  the  issues  and  to  give  various 
interested  groups  an  opportunity  to  raise 
and  further  clarify  their 
recommendations.  The  Commissioner 
met  with  staff  members  from  the  House 
and  Senate  special  and  authorizing 
committees,  with  representatives  from 
the  National  Association  of  Counties, 
the  National  Governors  Association,  the 
Council  of  State  Government,  the 
National  Conferences  of  State 
Legislatures,  the  National  League  of 
Cities,  the  U.S.  Conference  of  Mayors, 
and  the  International  City  Management 
Association.  A  similar  session  was  held 
with  the  Executive  Directors  of  the 
National  Aging  Organizations  including, 
the  National  Council  of  Senior  Citizens, 
the  National  Council  on  Aging,  the 
American  Association  of  Retired 
Persons/National  Retired  Teachers 
Association,  the  Association  Nacional 
Pro  Personas  Mayores,  the  National 
Indian  Council  on  Aging,  the 
Gerontological  Society,  and  the  Gray 
Panthers.  A  meeting  was  also  held  with 
representatives  from  the  major  provider 
organizations  such  as  the  Title  VII 
Directors,  the  National  Association  of 
Meal  Programs,  the  Alliance  of 
Information  and  Referral  Services,  the 
Ad  Hoc  Coalition  of  Legal  Service 


Providers,  National  Institute  of  Senior 
Centers,  NVOILA,  Council  for  Home 
Health  Agencies  and  Community  Health 
Services,  National  Council  of 
Homemaker  and  Home  Health  Aides, 
FRAC,  The  Dietetic  Association  and  the 
National  Association  of  Social  Workers. 
On  February  15, 1979,  the  Commissioner 
met  with  25  representatives  from  State 
and  Area  Agency  Advisory  Committee 
and  grass  roots  advocacy  organizations 
to  discuss  both  the  regulations  and  the 
role  older  people  must  play  in 
implementing  Older  Americans  Act 
programs.  We  held  two  major 
conference  telephone  calls  involving  all 
50  State  agencies  to  give  each  State  an 
opportunity  to  ask  questions  and  receive 
claribcation  on  our  implementation  of 
the  amendments.  Through  this  process, 
the  Administration  on  Aging  has  tried  to 
insure  on-going  dialogue  with  those 
most  interested  and  affected  by  the 
regulations. 

These  proposed  regulations  contain 
all  program  regulations  for 
implementation  of  Title  III  of  the  Act. 
General  Departmental  regulations  also 
applicable  to  activities  under  Title  III 
are  not  repeated,  but  are  referenced  in 
Section  1321.5.  Current  regulations  for 
the  social  services,  nutrition  services, 
and  multipurpose  senior  center 
programs  are  foimd  at  45  CFR  Parts 
1321, 1324,  and  1326.  These  proposed 
regulations  would  revise  and  simplify 
the  content  of  current  regulations  and 
eliminate  those  provisions  that  are 
inconsistent  with  the  new  amendments, 
or  are  unnecessary,  or  no  longer  reflect 
AoA  policy. 

1.  Organization.  These  proposed 
regulations  are  organized  into  ten 
subparts.  Subpart  A  describes  the  basis 
and  purpose  of  the  regulations  and 
contains  definitions  applicable  to  the 
part. 

Designation  of  a  sole  State  agency  on 
aging  is  the  first  step  required  to  receive 
grants  under  Title  III.  Subpart  B  sets 
forth  general  requirements  for  State 
agency  designation  and  administration. 
The  next  steps  are  the  development  and 
submission  by  the  designated  State 
agency  to  the  Commissioner  of  a  State 
plan  that  meets  all  statutory  and 
regulatory  requirements,  and  the 
approval  of  the  plan  by  the  Commission. 
Subpart  C  specifies  State  plan 
requirements  and  the  procedure  for  plan 
approval. 

In  addition  to  development  and 
submission  of  the  State  plan,  the  State 
agency  must  perform  a  variety  of 
functions  in  administering  the  Title  III 
program  in  the  State.  Subpart  D 
specifies  these  State  agency  advocacy 
and  service  delivery  requirements. 
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including  requirements  for  the  long-term 
care  ombudsmen  program,  State 
advisory  council  on  aging,  State  agency 
hearing  procedures,  intrastate  funding 
formula,  and  designation  of  planning 
and  service  areas. 

State  agencies  are  required  to 
designate  area  agencies  and  approve 
area  plans  in  planning  and  service  areas 
in  which  the  State  agency  decides  to 
spend  Title  III  funds.  Services  under  the 
Title  ni  program  are  provided  rmder 
these  approved  area  plans.  Subpart  E 
specifies  general  requirements  for  area 
agency  designation  and  administration. 
Subpart  F  specifles  area  plan 
requirements,  including  the  development 
and  implementation  of  a  comprehensive 
and  coordinated  service  delivery  system 
under  the  plan  and  procedures  for 
approval  and  disapproval  of  an  area 
plan.  Subpart  G  specifies  area  agency 
responsibilities,  including  designation  of 
community  focal  points,  establishment 
of  the  area  agency  advisory  council,  and 
coordination  with  other  programs 
serving  older  persons. 

Once  an  area  plan  is  approved, 
services  may  be  funded  under  it. 

Subpart  H  specifies  serv'ice  delivery 
requirements  for  all  Title  III  services. 

The  regulations  would  impose  a  series 
of  general  requirements  for  all  services, 
including  restrictions  on  profit-making 
contracts  and  direct  service  provision 
by  State  and  area  agencies,  and 
requirements  on  all  service  providers  for 
licensure,  training,  outreach, 
coordination,  preference  for  those  in 
greatest  economic  or  social  need, 
contributions,  maintenance  of  non- 
Federal  support  for  services,  and 
advisory  roles  for  older  participants.  We 
are  proposing  specific  service  delivery 
requirements  for  those  five  services  for 
which  the  Act  contains  specific 
requirements:  multipurpose  senior 
centers,  nutrition  services,  legal 
services,  information  and  referral,  and 
transportation. 

The  two  final  subparts  of  the 
regulations  contain  proposed  fiscal 
requirements  and  State  agency  hearing 
procedures.  Subpart  I  contains  proposed 
fiscal  requirements,  including 
requirements  for  initial  allotments, 
allowable  uses  of  allotments, 
reallocating  allotted  funds,  mandatory 
minimum  expenditure  requirements,  and 
Federal  program  review  and  audits.  The 
Federal  program  review  and  audit 
sections  would  put  in  regulations  our 
present  review  practices.  Subpart  J 
contains  proposed  procedures  for  notice 
and  hearing  for  State  agencies  on  issues 
of  State  plan  disapproval,  finding  that  a 
State  agency  does  not  meet  the 
requirements  of  this  part,  or  substantial 


noncompUance  in  the  provisions  or 
administration  of  an  approved  State 
plan. 

The  organization  of  the  proposed 
regulations  differs  in  some  respects  from 
that  of  the  Act  and  existing  regulations. 
We  are  proposing  to  group  the 
requirements  in  what  we  think  is  a  more 
logical  order.  We  are  proposing  to  group 
together  all  State  agency  requirements, 
including  those  agency  requirements 
that  appear  in  section  307(a)  of  the  Act 
as  State  plan  requirements.  We  would 
incorporate  each  of  these  State  agency 
requirements  by  reference  in  the  section 
of  the  regulations.  §  1321.25,  which 
specifies  the  content  of  State  plans.  We 
are  proposing  to  group  separately  all 
area  agency  requirements,  all  service 
delivery  requirements  that  apply  to  both 
State  and  area  plans,  and  all  Hscal 
requirements.  For  example,  section  307 
of  the  Act  requires  a  State  plan  to 
provide  that  the  State  agency  will 
evaluate  the  need  for  services 
(307(a)(3)(A)).  spend  in  rural  areas  105% 
of  the  amount  spent  in  fiscal  1978 
(307(a)(3)(B)),  and  afford  an  opportunity 
for  a  hearing  to  all  area  agencies  and 
providers  (307(a)(5)).  We  have  placed 
the  evaluation  and  hearing  requirements 
under  State  agency  responsibilities, 

§§  1321.45(a)(8),  and  1321.51.  and  the 
rural  expenditure  requirement  under 
Subpart  I.  §  1321.193. 

The  area  plan  requirements  under 
section  306  include  area  agency  and 
fiscal  requirements.  For  example, 
section  306(a)(6)  imposes  nine  functions 
on  an  area  agency.  We  have  placed 
those  requirements  in  Subpart  G,  area 
agency  responsibilities,  under  §§  1321.91 
and  1321.93,  and  incorporated  them  by 
reference  in  the  section  specifying 
content  of  an  area  plan:  section  1321.77. 
Section  306(a)(2)  imposes  a  50  percent 
priority  services  expenditure 
requirement  on  area  plans — these 
regulations  would  place  that 
requirement  in  Subpart  I,  §  1321.195. 

We  have  also  included  as  State  or 
area  agency  responsibilities,  with 
references  in  the  plan  sections,  certain 
additional  State  and  area  plan 
requirements  that  we  think  must 
logically  be  performed  by  the  agencies. 
Examples  are  the  requirement  of  section 
306(a)(3)  that  the  area  plan  designate 
community  focal  points,  and  the 
requirement  of  section  307(a)(ll)  that 
the  State  plan  provide  that  hiring 
preference  in  State  and  area  agencies 
will  be  given  to  older  persons. 

These  regulations  would  use  a  similar 
structure  for  the  service  delivery 
requirements.  Many  of  the  statutory 
requirements  for  nutrition,  legal 
services,  and  senior  centers  are  drafted 


as  State  plan  requirements,  in  the  future 
tense.  We  would  draft  them  as  present 
requirements  on  each  provider  of  the 
service,  and  incorporate  the 
requirements  by  reference  in  the  State 
and  area  plan  content  sections. 

We  particularly  invite  comment  on 
whether  our  proposed  organization  and.* 
structure  of  the  requirements  makes  the 
regulations  easier  to  use,  and  clarihes 
the  effect  of  the  requirements. 

Major  Issues 

1.  Organization  of  the  sole  State 
agency  on  aging.  A  major  issue  raised  in 
these  proposed  regulations  is  the 
organization  of  the  sole  State  agency  on 
aging.  Section  305(a)(1)  of  the  Act 
requires  a  State  to  designate  a  sole  State 
agency  on  aging  to  develop  and 
administer  the  State  plan,  to  coordinate 
all  State  activities  related  to  the 
purposes  of  the  Act,  and  to  serve  as  the 
effective  and  visible  advocate  for  the 
elderly  in  the  State.  The  legislative 
history,  particularly  the  conference 
report  on  the  1975  amendments,*  makes 
clear  that  the  purpose  of  the  sole  State 
agency  requirement  is  to  ensure  that 
there  be  a  strong  and  easily-identifiable 
State  agency  on  aging,  and  that  limited 
funds  under  this  Act  be  used  in  a  way 
that  maximizes  their  effectiveness  in 
meeting  the  needs  of  older  persons.  Our 
present  regulations  at  45  CFR  1321.13 
and  1321.34  allow  a  State  to  designate 
either  a  multipurpose  or  an  independent 
single  purpose  agency  as  the  sole  State 
agency,  but  require  a  multipurpose 
agency  to  designate  a  single 
organizational  unit  whose  principal 
responsibilities  are  in  the  field  of  aging 
to  administer  Older  Americans  Act 
programs. 

We  are  proposing  to  remove  this 
requirement  because  some  State 
agencies,  many  of  which  also  administer 
other  Federal  programs  providing 
services  to  older  persons,  have 
commented  that  a  State  agency  could 
better  carry  out  its  responsibilities  to 
coordinate  all  State  activities  related  to 
aging,  and  to  maximize  the  effectiveness 
of  service  delivery  to  older  persons,  if  it 
was  given  more  flexibility  in  organizing 
the  administration  of  Older  Americans 
Act  programs  within  the  agency.  We 
agree  that  it  is  important  to  allow  State 
agencies  the  flexibility  to  administer 
their  programs  in  a  way  that  will 
increase  effective  service  delivery  to 
older  persons.  (The  legislative  history  of 
the  1978  amendments  indicates  that 
Congress  was  deeply  concerned  about 
the  fragmentation  of  existing  services  to 
older  persons,  and  mandated  the 
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consolidation  of  nutrition,  social,  and 
multipurpose  senior  center  services 
under  this  Act  as  a  first  step  in  reducing 
this  fragmentation.)® 

Since  our  present  single 
organizational  unit  requirement  is  not 
required  by  the  Act.  we  are  proposing  to 
remove  it,  and  to  allow  a  multipurpose 
State  agency  the  option  of  assigning 
responsibilities  under  the  Title  111 
program  to  a  designated  unit,  including 
one  whose  only  responsibilities  are  in 
the  field  of  aging.  State  agencies  on 
aging  that  chose  not  to  administer  the 
Title  III  program  through  a  single  aging 
unit  would,  of  course,  still  be  required  to 
administer  their  programs  in  a  way  that 
met  fully  their  statutory  advocacy  and 
service  delivery  responsibilities  to  older 
persons.  We  are  also  proposing  to 
eliminate  the  present  single 
organizational  unit  requirement  in 
section  1321.64  for  area  agencies. 

2.  State  agency  procedures.  These 
proposed  regulations  would  require 
State  agencies  to  develop  and  use 
written  procedures  in  carrying  out  all  of 
their  functions  under  this  part.  The 
proposed  regulations  specify  a  notice 
and  comment  process  for  development 
of  these  procedures  that  is  designed  to 
ensure  that  interested  persons  have  an 
adequate  opportunity  to  participate  in 
that  development.  Section  305(a)(2)(B) 
specifically  requires  that  a  State  agency 
provide  satisfactory  assurances  that  it 
takes  into  account  the  views  of  older 
persons  in  developing  and  administering 
the  plan,  and  section  307(a)(4)  of  the  Act 
requires  that  a  State  plan  provide  for  the 
use  of  methods  of  administration  that 
are  necessary  for  the  proper  and 
efficient  administration  of  the  plan.  In 
our  view,  the  lack  of  standard  written 
procedures,  openly  developed,  has 
frequently  resulted  in  problems  in  the 
administration  of  Older  Americans  Act 
Programs.  If  a  State  has  its  own 
rulemaking  process  that  satisfies  our 
proposed  requirements,  it  could  of 
course,  follow  that  process.  We  are  also 
proposing  to  require  area  agencies  to 
develop  and  use  written  procedures  in 
carrying  out  their  functions. 

3.  Hearing  requirements.  A  significant 
issue  in  the  development  of  those 
proposed  regulations  has  been  the 
implementation  of  the  various  hearing 
requirements  specified  in  the  Act.  The 
former  Titles  111  and  VII  each  required 
notice  and  opportunity  for  a  hearing 
before  the  Commissioner  prior  to 
withholding  of  grants  from  a  State's 
allotment  for  failure  to  meet  State 
agency  or  State  plan  requirements.  Our 
present  regulations  do  not  specify  any 
procedures  for  these  hearings.  Section 
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307  (c)  and  (d)  of  the  amended  Act 
retains  this  pre-termination  requirement. 
Other  sections  of  the  Act  impose  several 
new  hearing  requirements.  Section 
305(b)(1)  requires  a  State  agency  to  give 
an  opportunity  for  a  hearing,  on 
application,  to  any  unit  of  general 
purpose  local  government  with  a 
population  of  100,000  or  more  that 
applies  for  designation  as  a  planning 
and  service  area,  and  section  305(b)(4) 
requires  the  Commissioner  to  give  an 
opportunity  for  a  hearing  to  any  unit  of 
general  purpose  local  government, 
region,  metropolitan  area,  or  Indian 
reservation  that  is  denied  designation  as 
a  planning  and  service  area  by  the  State. 
Section  307(a)(5)  of  the  Act  requires  the 
State  plan  to  provide  that  the  State 
agency  will  give  an  opportunity  for  a 
hearing  to  any  area  agency,  service 
provider,  or  service  provider  applicant. 

Section  501(b)  of  the  amendments 
requires  the  State  agency  to  provide  a 
hearing  prior  to  defunding  nutrition 
projects  that  were  receiving  funds  under 
the  former  Title  VII  on  September  30, 
1978,  the  day  before  the  effective  date  of 
the  amended  Act. 

These  proposed  regulations  set  forth 
four  types  of  hearing  procedures  to 
implement  these  various  statutory 
requirements:  (1)  general  State  agency 
hearing  requirements  for  area  agencies, 
providers,  and  planning  and  service 
area  applicants  (§  1321.51);  (2)  hearing 
requirements  for  imits  of  general 
purpose  local  governments  of  100,000  or 
more  that  apply  for  designation  as 
planning  and  service  area;  (§  1321.51(d)); 

(3)  hearing  procedures  before  the 
Commissioner  for  denial  of  planning  and 
service  area  designation  (§  1321.55);  and 

(4)  hearing  procedures  before  the 
Commissioner  for  plan  disapproval  and 
compliance  actions  (§§  1321.235  to 
1321.269).  We  recognize  that  it  may  be 
confusing  to  require  four  types  of 
procedures,  but  think  that  the  statutory 
rights  created  are  sufficiently  different 
in  nature  that  different  processes  are 
required. 

Section  307  (c)  and  (e)  provide  for  a 
formal  hearing  before  the  Commissioner 
on  plan  disapproval  and  compliance 
actions,  with  a  right  of  judicial  appeal 
based  on  the  hearing  record  before  the 
Commissioner.  Since  the  statute  requires 
a  formal  hearing  record,  for  purposes  of 
judicial  appeal,  and  termination  of  all  or 
a  portion  of  a  State’s  funding  under  its 
plan  would  obviously  have  a  major 
impact,  we  think  that  detailed 
procedural  requirements  are  necessary 
for  these  hearings.  We  are  therefore 
proposing  in  Subpart  J  to  adopt,  with 
minor  modiHcations,  the  State  plan 
disapproval  and  compliance  procedures 


used  by  the  Department  in  other  State 
plan  programs,  including  titles  IV-A 
(AFDC),  XIX  (Medicaid)  and  XX  (Social 
Services). 

In  our  view,  the  hearing  process 
before  the  Commissioner  for  denial  of 
planning  and  service  area  designation 
should  be  much  less  detailed  than  that 
required  for  State  plan  disapproval.  In 
these  designation  hearings,  the 
Commissioner  would  simply  be 
reviewing,  on  request,  designations  for 
which  the  State  agency  has  statutory 
responsibility.  In  §  1321.55  we  are 
proposing  to  limit  the  hearing 
procedures  before  the  Commissioner  to 
an  opportunity  for  the  appellant  to  be 
represented  and  to  present  evidence, 
and  are  not  providing  for  an  opportunity 
to  cross-examine  or  present  witnesses. 
We  are  proposing  a  limited  standard  of 
review  under  which  the  State’s  decision 
would  be  upheld  if  the  State  followed 
prescribed  hearing  procedures  and  its 
decision  was  not  manifestly  inconsistent 
with  the  purposes  of  the  Act. 

In  §  1321.51  we  are  proposing  a 
uniform  set  of  hearing  procedures  for  all 
hearings  that  the  State  agency  is 
required  to  conduct  except  for  those 
hearings  for  units  of  general  purpose 
local  government  with  a  population  of 
100,000  or  more,  which  by  statute  have  a 
right  to  hearing  on  application  to  be  a 
planning  and  service  area. 

We  would  vary  the  timing  of  the 
hearing  (before  or  after  final  agency 
action)  according  to  the  type  of  action 
being  taken  and  the  nature  of  the  rights 
involved.  We  are  also  proposing  to  limit 
the  State  agency  hearings  requirement 
to  those  cases  in  which  the  State  or  area 
agency  proposes  to  take  or  has  taken  an 
adverse  action.  While  the  language  of 
section  307(a)(5)  is  broad,  and  might  be 
read  to  require  a  State  agency  hearing  to 
an  area  agency  or  provider  before  any 
adverse  action  is  contemplated,  the 
Senate  report  on  the  Senate  bill  S.  2850 
in  which  this  requirement  originated, 
characterizes  this  hearing  requirement 
as  an  “appeal  mechanism’’.‘We  think, 
therefore,  that  the  Congressional  intent 
will  be  carried  out  if  we  limit  this 
requirement  to  actions  of  an  adverse 
nature. 

Because  of  the  significance  of  the 
action,  we  are  requiring  that  the  State 
agency  conduct  a  hearing  prior  to  any 
final  decision  regarding  area  agency  de¬ 
designation,  area  plan  disapproval  or 
noncompliance,  (^e  section  1321.131  to 
1321.269.) 

We  are  also  requiring  in 
§  1321.141(b)(3)  a  prior  hearing,  as  does 
section  501  (b)  of  the  amendments,  for 
nutrition  projects  protected  by  that 
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section.  The  issues  raised  in  the 
implementation  of  that  section  are 
discussed  below  under  nutrition  ^ 
services. 

We  particularly  solicit  comments  on 
whether  State  agency  hearing 
procedures  for  service  providers  which 
are  denied  funding  by  an  area  agency 
should  be  less  extensive  than  hearing 
procedures  for  an  area  agency  which  is 
de-designated  or  whose  area  plan  is 
disapproved,  or  a  unit  of  general 
purpose  local  government  or  region 
whose  application  for  planning  and 
service  area  designation  is  denied.  [See 
§  1321.51(a).) 

4.  Intrastate  funding  formula.  Section 
305(a)(2)(C)  of  the  Act  imposes  a  new 
requirement  on  State  agencies  to 
develop  an  intrastate  formula,  in 
accordance  with  guidelines  issued  by 
the  Commissioner,  for  distribution  under 
area  plans  within  the  State  of  funds 
received  under  Title  III.  The  Senate 
Report  on  S.  2850,  in  which  this 
requirement  originated,’  indicates 
clearly  that  Congress  intended  the 
Commissioner  to  prescribe  broad 
criteria  for  the  formula,  and  review  and 
comment  on  each  State’s  proposed 
formula  against  those  criteria,  but  to 
allow  each  State  flexibility  in 
developing  its  formula  to  meet  the 
particular  needs  of  older  persons  within 
the  State. 

The  Act  requires  that  the  State  take 
into  account  the  distribution  of 
population  age  60  and  older  in  the  State 
in  developing  its  formula.  In  §  1321.49, 
we  are  proposing  a  series  of  additional 
general  criteria  to  be  used  in  developing 
the  formula,  including  requirements  that 
the  formula  contain  a  minimum  funding 
base  for  each  area  plan,  meet  the  105 
percent  requirement  for  rural  areas,  and 
reflect  the  distribution  of  older  persons 
with  greatest  economic  need  and  the 
distribution  of  other  resources  available 
to  meet  the  service  needs  of  older 
persons. 

We  are  proposing  a  minimum  funding 
requirement  for  each  area  agency 
because  we  think  that  a  formula  based 
solely  on  population  and  the  other 
factors  we  have  specified  might  not 
allow  an  area  agency  sufficient  funds  to 
carry  out  statutory  area  agency  and  area 
plan  requirements.  We  are  not 
proposing  to  require  that  the  State 
agency  use  the  distribution  of  older 
persons  with  greatest  social  need  in 
developing  its  formula,  because  we  do 
not  think  that  States  have  sufficiently 
precise  data  on  persons  with  greatest 
social  need.  Since  Title  III  funds  are  to 
be  used  to  coordinate,  concentrate,  and 
increase  services  to  older  people,  we 
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think  that  any  formula  for  distribution  of 
Title  III  funds  should  reflect  the 
distribution  of  other  available  resources. 

Because  the  intrastate  funding 
formula  is  closely  tied  to  the  State’s 
resource  allocation  plan,  we  are 
proposing  that  the  State  agency  submit 
its  formula  to  the  Commissioner  for 
review  and  comment  as  an  attachment 
to  the  State  plan.  We  are  not,  however, 
proposing  to  require  the  Commissioner’s 
approval  for  either  the  resource 
allocation  plan  or  the  intrastate  funding 
formula,  provided  that  the  State’s 
formula  meets  the  specified  criteria. 

We  also  want  States  that  allocate 
other  Federal  and  State  funds  to  area 
agencies  to  use  in  funding  services  that 
could  be  funded  under  Title  III,  to 
allocate  these  funds  in  a  way  that  will 
maximize  their  effectiveness  in  serving 
older  people.  We  therefore  encourage 
States  to  distribute  these  funds  under 
their  intrastate  formulas. 

5.  State  plan  based  on  area  plans. 
Section  307(a)(1)  of  the  Act  requires  that 
the  State  plan  contain  assurances  that 
the  State  plan  “will  be  based  on  area 
plans  developed  by  area  agencies  on 
aging  within  the  State.’’  There  is  no 
guidance  in  the  legislative  history  on  the 
meaning  of  this  requirement,  or  on  how 
Congress  intended  it  to  be  implemented. 
In  our  view,  the  purpose  of  this 
requirement  is  to  assure  a  close 
relationship  between  the  provisions  in 
State  and  area  plans  for  advocacy  and 
services  system  development.  We  do 
not  believe  that  it  is  the  intent  of  the 
requirement  that  State  plans  be  a  simple 
compilation  of  area  plans  or  that  the 
development  of  State  plans  follow  in 
time  the  development  of  area  plans. 

To  assume  that  “based  on"  means 
that  a  State  plan  should  be  merely  a 
compilation  of  area  plans  would  restrict 
the  authority  of  the  State  agency  in  a 
manner  which  is  inconsistent  with  the 
responsibilities  assigned  to  the  State 
agency  in  the  Act  for  statewide 
management  of  the  Title  III  program. 
Since  the  State  agency  designates  area 
agencies,  approves  and  funds  area 
plans:  the  authority  of  the  State  agency 
for  the  State  plan  could  not  be 
controlled  by  the  content  of  the  area 
plans. 

In  our  view,  it  would  also  not  be 
feasible  to’interpret  “based  on”  to 
require  the  State  agency  to  develop  the 
State  plan  after  area  plans  are 
developed  unless  we  specified  uniform 
planning  cycles  in  these  regulations  for 
State  and  area  plans.  We  would  prefer 
to  allow  State  and  area  agencies  the 
flexibility  of  continuing  to  set  their  own 
planning  cycles. 


The  proposed  regulations  provide  at 
§  1321.29(a)  that  the  State  agency  must 
carry  out  the  “based  on”  requirement  of 
section  307(a)(1)  by  giving  all  area 
agencies  in  the  State  adequate 
opportunity  to  participate  in  the 
development  of  the  State  plan  in  order 
to  ensure  that  the  objectives  established 
in  State  and  area  plans  are  consistent. 
We  think  this  provision  satisfies  the 
intent  of  the  Act  and  avoids  the 
problems  of  interpretation  mentioned 
above. 

6.  Comprehensive  and  coordinated 
services  delivery  systems.  Section 
306(a)(1)  of  the  Act  requires  that  each 
area  plan  must  provide,  through  a 
comprehensive  and  coordinated  system, 
for  social  services,  nutrition  services, 
and,  where  appropriate,  for  the 
establishment,  maintenance,  or 
construction  of  multipurpose  senior 
centers  within  the  planning  and  service, 
area  covered  by  the  plan.  Section  302(1) 
of  the  Act  states  that  the  purpose  of  a 
comprehensive  and  coordinated  system 
is  to  provide  all  necessary  social  and 
nutrition  services  to  older  persons  in  a 
planning  and  service  area.  The  system, 
according  to  the  Act:  (1)  must  be 
designed  to  facilitate  access  to  and  use 
of  all  services;  and  (2)  must  develop  and 
use  services  effectively  and  efficiently, 
with  a  minimum  of  duplication. 

We  believe  that  the  Act  places  on 
each  area  agency  the  responsibility  to 
develop  a  comprehensive  and 
coordinated  system  over  time,  that  is, 
there  is  an  evolutionary  meaning  to  the 
word  “develop.”  We  also  believe  that 
the  Act  intends  the  “system”  to  include 
all  social  and  nutritional  services  in  the 
planning  and  service  area,  not  just  Title 
HI  funded  services.  We  have  based 
§  1321.75(a)  of  the  proposed  regulations 
which  sets  forth  the  components  of  an 
ideal  system  on  the&e  two  assumptions. 

Section  321(a)  of  (he  Act  specifies  a 
large  number  of  social  services  that  may 
be  funded  under  Title  III.  We  believe 
that  the  services  and  those  services 
funded  under  other  programs  which  are 
included  in  the  comprehensive  and 
coordinated  system  can  be  grouped  into 
four  major  categories.  The  first  category 
includes  those  services  which  facilitate 
access  to  other  services.  The  remaining 
three  categories  are  based  on  the  point 
at  which  the  service  is  delivered:  in  the 
community,  in  the  home,  in  care 
providing  facilities. 

Section  1321.75(b)  of  the  proposed 
regulations  uses  these  four  categories  as 
unifying  concepts  and  lists  the 
individual  services  mentioned  in  each 
service  under  one  of  the  categories.  We 
recognize  that  in  some  instances  a 
service  listed  in  one  of  the  latter  three 
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categories  may  also  be  provided  under 
other  categories.  For  example,  “legal 
services”  appears  as  a  service  provided 
in  the  community;  but,  depending  on 
circumstances,  “legal  services”  may  be 
provided  in  the  home  or  in  a  care 
providing  facility.  To  avoid  repetition, 
we  usually  chose  to  list  each  service 
only  once,  in  the  category  in  which  it 
would  most  often  be  provided. 

7.  Community  Focal  Point.  Section 
306(a)(3)  of  the  Act  requires  each  area 
plan  to  designate,  where  feasible,  a 
focal  point  for  comprehensive  service 
•delivery  in  each  community  to 
encourage  the  maximum  collocation  and 
coordination  of  services  for  older 
persons.  The  Act  requires  area  agencies 
to  give  special  consideration  to 
designating  multipurpose  senior  centers 
as  focal  points. 

Section  1321.3  of  the  proposed 
regulations  contains  a  definition  of 
community  focal  point  which  is  based 
on  section  306(a)(3)  of  the  Act.  The 
proposed  definition  provides  that  a 
community  focal  point  may  be  a  mobile 
facility.  Section  321(b)(1)  of  the  Act 
allows  mobile  units  to  serve  as 
multipurpose  senior  centers.  Since  the 
Act  also  directs  area  agencies  to  give 
special  consideration  to  designating 
multipurpose  senior  centers  as  focal 
points,  we  believe  it  is  logical  to  include 
mobile  facilities  in  the  definition  of 
commimity  focal  point. 

The  Senate  report  indicates  that 
Congress  intended  that  there  be  a 
renewed  emphasis  on  the  concept  of  a 
single  focal  point  for  service  delivery 
within  each  community.®  The  legislative 
history  does  not  provide  further 
guidance  on  how  this  requirement 
should  be  implemented.  The  proposed 
regulations  set  up  a  process  for  the 
implementation  of  the  focal  point 
requirement.  As  a  first  step,  all  area 
agencies  would  be  required  to  divide  the 
entire  planning  and  service  area  into 
“community  service  areas”  in  order  to 
decide  in  which  communities  to 
designate  focal  points. 

We  have  intentionally  chosen  not  to 
define  the  term  community.  We  decided 
to  leave  to  each  area  agency  the 
responsibility  of  defining  “community” 
for  its  own  planning  and  service  area. 
We  reached  this  decision  for  two 
reasons.  First,  we  reviewed  a  significant 
number  of  commonly  used  definitions  of 
“community"  but  did  not  find  a 
definition  which  we  thought  had  general 
validity  for  Title  Ill  programs.  Second, 
we  believe  that  each  area  agency  is  in 
the  best  position  to  know  the 
composition  and  appropriate 
subdivisions  of  its  own  planning  and 
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service  area.  The  proposed  regulations 
at  §  1321.95(b)(1)  specify  a  set  of  criteria 
which  the  area  agency  must  consider  in 
designating  commimity  service  areas. 
These  criteria  are  similar  to  those 
specified  in  §  1321.53  for  the  designation 
of  planning  and  service  areas.  The 
proposed  regulations  however,  leave  to 
the  discretion  of  the  area  agency  the 
manner  in  which  it  applies  these 
criteria. 

We  believe  the  Act  intends  that  a 
community  focal  point  be  a  unique  type 
of  place  within  the  community,  a  place 
which  has  broader  and  more  responsible 
functions  than  other  service  agencies  or 
multipurpose  senior  centers.  For  this 
reason,  we  are  proposing  that  the  area 
agency  designate  one  community  focal 
point  in  each  community  and  are 
prescribing  a  series  of  minimum 
functions  for  a  community  focal  point  in 
§  1321.95. 

8.  Continuity  of  services  in  a  planning 
and  service  area.  Section  (307)(d)  of  the 
Act  prescribes  the  methods  by  which 
the  Commissioner  may  provide  for  the 
continuity  of  services  in  a  State  that  has 
had  grants  fi*om  its  allotment  withheld 
for  failure  to  meet  State  agency  or  State 
plan  requirements.  The  Act  does  not 
contain  a  comparable  provision  for 
ciHitinuity  of  services  in  a  planning  and 
service  area  when  the  State  agency  must 
terminate  an  area  agency.  Section 
307(a)(5)  of  the  Act  gives  an  area  agency 
the  right  to  a  hearing  before  the  State 
agency,  and  §  1321.51  of  the  proposed 
regulations  prescribes  the  procedures 
for  such  a  hearing.  However,  our  present 
regulations  do  not  provide  a  method  for 
States  to  assure  that  services  to  older 
persons  in  a  planning  and  service  area 
are  not  disrupted  when  a  State 
terminates  funding  to  an  area  agency. 

We  believe  there  are  sound 
programmatic  reasons  to  specify  in 
these  proposed  regulations  procedures 
for  States  to  follow  when  they  terminate 
area  agency  funding.  Section  1321.85  (b) 
and  (c)  of  the  proposed  regulations 
specifies  a  three-step  process:  a  State 
must  notify  the  Commissioner  in  writing 
of  its  actions;  provide  a  plan  for  the 
continuity  of  services  in  the  affected 
planning  and  service  area;  and  act  in  a 
timely  manner  to  designate  a  new  area 
agency. 

We  believe  that  the  termination  of 
funding  of  an  area  agency  by  the  State 
agency  is  a  drastic  action  which  should 
take  place  only  after  extended  efforts  by 
the  State  to  assist  the  area  agency, 
including  providing  the  area  agency  the 
hearing  required  in  §  1321.51.  When  a 
State  agency  foresees  the  possibility  of 
termination,  it  should  identify  a 
potential  successor  agency  that  could  be 


designated  to  immediately  assume  the 
responsibilities  of  the  terminated  area 
agency.  We  recognize  that  there  are 
circumstances  in  which  there  may  be  a 
delay  in  designating  a  successor  area 
agency.  For  this  reason  §  1321.85(c)  of 
the  proposed  regulations  allows  the 
State  agency,  for  a  period  of  180  days 
after  it  withdraws  designation  of  an 
area  agency,  to  perform  the 
responsibilities  of  the  area  agency 
directly  or  assign  them  to  another 
agency  in  the  planning  and  service  area. 

9.  Direct  services.  A  major  issue  in  the 
development  of  these  regulations  has 
been  determining  the  circumstances 
under  which  State  and  area  agencies 
may  directly  provide  services.  Section 
305(a)(8)  of  the  former  Title  III  contained 
a  prohibition  on  direct  provision  of 
social  services  by  a  State  or  area  agency 
unless  the  State  agency  determined  that 
direct  provision  was  necessary  to  assure 
an  adequate  supply  of  the  service.  Our 
implementing  regulations  at  45  CFR 
1321.67  divided  social  services  into  two 
groups:  (1)  information  and  referral  and 
coordination;  and  (2)  all  other  services. 
Under  these  regulations,  State  agency 
approval  is  required  for  the  first 
category  of  services,  but  no  test  for  an 
adequate  supply  is  imposed.  For  the 
second  category  of  services,  direct 
provision  is  prohibited  unless  it  is 
necessary  to  assure  an  adequate  supply 
and  no  other  agency  can  or  will 
effectively  provide  the  service.  Area 
agencies  which  were  providing  services 
directly  prior  to  their  designation  are 
exempted  from  the  requirements  of  this 
section.  The  former  Title  VII  did  not 
contain  this  direct  services  prohibition, 
and  it  is  our  understanding  that  some 
area  agencies  were  providing  nutrition 
services  directly.  Section  307(a)(10)  of 
the  Act,  as  amended,  extends  the 
prohibition  to  nutrition  services  as  well. 

We  have  reviewed  this  prohibition 
carefully  together  with  our  proposal  to 
remove  the  single  organizational  unit 
requirement  for  both  State  and  area 
agencies.  After  thorough  review,  we 
have  concluded  that  the  statute  requires 
that  all  direct  service  provision  by  all 
State  and  area  agencies,  including 
provision  of  coordination  and 
information  and  referral,  be  subject  to 
some  test  for  adequate  supply.  We 
recongize  that  there  is  a  clear  difference 
in  the  kinds  of  services  provided  under 
State  and  area  plans.  Some  of  these 
services,  such  as  information  and 
referral,  advocacy,  and  outreach,  are 
directly  related  to  an  area  agency’s 
statutory  advocacy  and  service  delivery 
responsibilities — responsibilities  that 
must  be  carried  out  consistently 
throughout  the  planning  and  service 
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area,  and  for  which  a  less  stringent  test 
for  adequate  supply  seems  appropriate. 
We  are  therefore  proposing  that  an  area 
agency  be  allowed  to  provide  these 
services  directly  if  the  State  agency 
determines  that  the  area  agency  can 
provide  them  more  effectively  and 
efficiently. 

Other  social  and  nutrition  services 
should,  in  our  view,  not  be  provided 
directly  except  in  unusual 
circumstances.  The  conference  report  on 
the  1978  amendments  characterizes 
section  307(a)(10)  as  a  requirement  that 
direct  services  not  be  provided  “except 
as  a  last  resort.”®  For  these  services,  our 
proposed  regulations  retain  the  test  in 
the  present  regulations,  and  would 
require  the  area  agency  to  subgrant  or  - 
contract  for  the  services  unless  the  State 
agency  determined  that  no  other  agency 
could  dr  would  effectively  provide  the 
service.  We  would  also  allow  an  area 
agency  that  was  providing  a- direct 
service  prior  to  its  designation  to 
continue  to  provide  the  service  if 
requiring  it  to  stop  would  result  in 
disruption  of  the  service. 

Since  section  304(d)(1)(B)  provides 
that  all  of  a  States  allotment,  with  the 
exception  of  administrative  funds,  be 
used  for  social  and  nutrition  services 
under  parts  B  and  C  of  the  Act,  provided 
under  approved  area  plans,  we  think 
that  a  single  planning  and  service  area 
State,  in  which  the  State  agency  also 
functions  like  the  area  agency,  is  the 
only  type  of  State  in  which  the  State 
agency  would  now  have  the  authority  to 
provide  services  directly.  These 
proposed  regulations  would  apply  the 
same  tests  for  direct  service  provision  to 
single  planning  and  service  area  States 
as  are  applied  to  area  agencies. 

A  final  issue  arises  whether  the  direct 
service  restriction  applies  to  all  funds 
administered  by  the  area  agency  or  only 
services  funded  under  Title  III.  This  is 
particularly  important  issue  for 
multipurpose  agencies  that  might  choose 
not  to  designate  a  single  organizational 
unit.  We  are  proposing  to  limit  this 
restriction  to  services  funded  under  Title 
III  only.  We  recognize  that  this 
distinction  may  well  result  in  a 
multipurpose  agency  being  required  to 
make  an  award  for  home  health 
services,  for  example,  under  Title  III,  but 
use  its  own  staff  nurse  to  provide  the 
services  directly  under  Title  XX.  We 
particularly  solicit  comment  on 
problems  that  may  be  raised  by  this 
requirement,  and  possible  solutions  for 
those  problems. 
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10.  Greatest  economic  or  social  need. 
a.  Economic  or  social  need  and  minority 
status. — Sections  305(a)(2)(E)  and  306 
(a)(5)  of  the  Act  require  respectively  that 
State  and  area  agencies  assure  that 
preference  will  be  given  to  providing 
services  under  their  plans  to  older 
persons  with  the  greatest  economic  or 
social  needs.  This  is  a  new  provision  in 
the  Act,  and  the  legislative  history  does 
not  indicate  Congressional  intent 
concerning  the  definitions  of  “greatest 
economic  or  social  need.” 

Section  705(a)(4)  of  the  former  Title 
VII  required  that  preference  be  given  to 
serving  primarily  low-income  older 
persons.  The  former  Title  III  required 
only  that  the  State  and  area  agency 
include  the  number  of  older  persons 
with  low  incomes  in  determining  the 
incidence  of  need  for  social  services. 
(Sec.  304(a)(1)(E)  and  (c)(1))  Existing 
Title  III  regulations  at  §  1321.48(c)  define 
“low  income”  as  below  the  current 
Department  of  Commerce,  Bureau  of 
Consus  poverty  threshold. 

In  section  1321.3  of  the  proposed 
regulations,  we  have  proposed  three 
options  for  the  definition  of  “greatest 
economic  need”.  Based  on  our  review  of 
the  comments  received,  we  will  select 
one  definition  for  the  final  regulations. 
Option  1  defines  greatest  economic  need 
as  the  income  level  below  the  poverty 
threshold  established  by  the  Department 
of  Commerce,  Bureau  of  Census.  This  is 
the  same  definition  that  is  in 
§  1321.48(a)  of  our  present  regulations. 

This  is  the  lowest  income  level  of  the 
level  of  three  proposed.  Bureau  of 
Census  data  indicate  that  in  1975,  31%  of 
unrelated  individuals  age  65  and  older, 
had  incomes  below  below  $2,572  and 
8.9%  of  families  with  the  head  of 
household  age  65  and  older,  had 
incomes  below  this  level. 

Option  2  defines  greatest  economic 
need  as  the  income  level  below  the 
“near  poverty”  threshold  established  by 
the  Bureau  of  Census.  These  income 
levels  are  somewhat  higher  than  the 
“poverty"  threshold.  In  1975,  48.2%  of 
unrelated  individuals  age  65  and  older 
and  15.8%  of  families  with  the  head  of 
household  age  65  and  older  had  incomes 
below  this  level. 

Under  option  3  greatest  economic 
need  is  defined  as  the  income  level  that 
falls  below  the  maximum  income  level 
for  eligibility  under  Title  XX  of  the 
Social  Security  Act  in  each  State.  Under 
Title  XX.  all  recipients  of  Supplemental 
Security  Income  benefits  are  eligible  for 
services.  Otherwise,  the  family's  gross 
monthly  income  must  be  less  than  115% 
(or  less  at  State  option)  of  the  median 
income  for  a  family  of  four  in  the  State. 
This  income  level  is  adjusted  for  family 


size.  The  median  income  for  a  family  of 
four  in  each  State  is  set  annually  by  the 
Secretary  of  Health,  Education,  and 
Welfare. 

The  Title  XX  definition  of  greatest 
economic  need  represents  the  highest 
income  levels  of  the  three  proposed 
definitions.  When  the  Title  XX  definition 
is  applied  in  eight  sample  States  (Cal., 
Fla.,  Ga.,  Mass.,  Neb.,  Pa.,  Tx.,  and  W. 
Va.),  over  two  thirds  of  all  elderly 
families  and  unrelated  individuals 
would  be  in  greatest  economic  need. 
Also,  the  Title  XX  definition  of  greatest 
economic  need  varies  significantly  by 
State.  These  variations  are  due  not  only 
to  variations  in  median  income  levels 
but  to  service  eligibility  standards 
established  by  States. 

We  considered  at  great  length  how  to 
define  greatest  social  need.  The 
legislative  history  does  not  indicate  the 
specific  meaning  with  which  the 
Congress  used  the  term.  Section  1321.3 
of  the  proposed  regulations  defines 
“greatest  social  need”  as  meaning 
isolation,  physical  or  mental  limitations, 
racial  or  cultural  obstacles,  or  other  non¬ 
economic  factors  which  restrict 
individual  ability  to  carrry  out  normal 
activities  of  daily  living  and  which 
threaten  an  individual's  capacity  to  live 
an  independent  life. 

This  definition  is  one  which  we 
developed  based  on  our  own  program 
experience.  We  have  included  in  the 
definition  of  those  in  greatest  social 
need  those  older  minority  population 
groiips  who  experience  cultural  and 
social  barriers  to  opportunities  for 
participation  in  and  access  to  assistance 
and  services.  We  particularly  invite 
comments  on  this  definition. 

Prior  to  the  1978  amendments,  section 
705(a)(4)  of  the  Act  required  that,  to  the 
extent  feasible,  grants  be  awarded  to 
projects  operated  by  and  serving  the 
needs  of  minprity,  Indian  and  limited 
English-speaking  eligible  individuals  in 
proportion  to  their  numbers  in  the  State. 
This  provision  was  included  in  program 
regulations  issued  prior  to  the  1978 
amendments  for  nutrition  and,  with 
some  modification,  for  social  services. 
The  1978  amendments  do  not  contain 
any  explicit  requirements  relative  to 
serving  minorities  in  proportion  to  their 
relative  numbers  in  the  population, 
although  all  programs  under  the  Act 
must,  of  course,  comply  with  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act.  Rather,  the  specific  emphasis 
in  the  Older  Americans  Act  is  now  on 
those  older  persons  with  the  greatest 
economic  or  social  need.  We  believe, 
however,  that  there  is  considerable 
evidence  that  a  high  proportion  of 
minority  older  persons  are  among  those 
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in  greatest  need,  and  that  State  and  area 
agencies  on  aging  should  therefore 
continue  to  emphasize  services  to 
minorities  and  to  assure  full 
participation  of  minorities  in  programs 
supported  under  the  Act 

b.  Means  test.— The  legislative  history 
of  the  Act  has  consistently  stressed  that 
means  testing  was  prohibited  under  the 
Act.  The  Senate  Report  on  the  1973 
amendments,  for  example,  stated:  “the 
Older  Americans  Act  was  never 
intended  to  operate  as  a  welfare 
program  in  the  sense  that  it  does  not 
contain  a  means  test  and  its  services  are 
not  restricted  to  those  with  incomes 
below  the  poverty  line."  ** 

The  1978  Conference  Report  in  several 
places  emphasizes  that  inclusion  of  a 
preference  for  those  with  the  greatest 
economic  or  social  needs  is  not  to  be 
interpreted  as  a  Hrst  step  toward 
requiring  a  means  test  for  programs 
under  the  Act.  ** 

We  have  consistently  advised  States 
and  area  agencies  that  they  could  not 
use  income  screening  to  determine  the 
eligibility  of  an  older  person  to  receive 
services  under  the  Act.  However, 
because  we  did  not  specifically  prohibit 
means  testing  in  our  program  regulations 
and  because  the  Act  does  not  contain  a 
specific  prohibition,  we  have  received 
reports  ^at  some  providers  may  be 
using  types  of  means  testing.  Therefore, 

§  1321.25(g)(4){ii)  and  1321.77(e)(6)(ii)  of 
the  proposed  regulations  provide  that  in 
determining  how  to  give  preference  to 
older  persons  with  the  greatest 
economic  need,  State  and  area  agencies 
may  not  use  a  means  test.  The  propose 
regulations  define  a  means  test  as  the 
use  of  an  older  person’s  income  or 
resources  to  deny  or  limit  that  person’s 
receipt  of  services  under  Title  UI.  We 
recognize  that  this  is  a  strict  definition 
of  means  testing  and  particularly 
encourage  comments  on  it. 

c.  Potential  conflict. — Some  may  feel 
that  the  proposed  regulations  present  a 
conflict  by  requiring,  on  the  one  hand, 
emphasis  on  serving  those  with  the 
greatest  economic  need  and  prohibiting, 
on  the  other  hand,  the  use  of  a  means 
test.  We  recognize  that  there  is  a  tension 
between  these  two  requirements  but 
believe  that  State  and  area  agencies  and 
service  providers  can  implement  both 
requirements  by  using  methods  similar 
to  those  suggested  by  the  conferees  with 
respect  to  legal  services.  The  conferees 
stated: 

Concentration  on  the  elderly  with  the 
greatest  need  should  be  effectuated  through 
such  means  as  location  of  offices,  referral  of 
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ineligible  applicants  from  Legal  Services 
Corporation  projects,  development  of 
expertise  in  certain  areas  of  the  law,  or 
general  guidelines  which  the  project  post  or 
give  to  an  applicant  providing  information  on 
the  nature  of  the  clientele  usually  served 
there  and  those  eligible  for  services  at  the 
Legal  Services  Corporation  project.** 

11.  Contributions.  Section 
307(a)(13)(C)(i]  of  the  Act  provides  that 
each  nutrition  project  will  permit 
recipients  of  grants  or  contracts  to 
charge  participating  indiidduals  for 
meals  furnished  in  accordance  with 
guidelines  established  by  the 
Commissioner,  taking  into  consideration 
the  income  ranges  of  eligible  individuals 
in  local  communities  and  other  sources 
of  income  of  the  recipients  of  a  grant  or 
contract.  This  provision  is  carried  over 
from  section  705(a){2)(A)(ii)  of  the 
former  Title  VII. 

Program  regulations  at  §  1321.44 
interpreted  the  former  section 
705(a)(2)(A)(ii)  as  permitting  only 
voluntary  contributions  by  older  persons 
receiving  nutrition  services.  The 
regulations  prohibited  mandatory 
charges  for  meals  and  provided  that  no 
individual  could  be  denied  participation 
in  the  nutrition  program  because  of  an 
inability  to  pay  all  or  part  of  the  cost  of 
the  meals  served.  The  legislative  history 
indicates  that  Congress  was  aware  of 
our  interpretation  of  charges.  The  House 
Report  on  the  1978  amendments  states: 

Participants  may  pay  for  meals  based  on 
what  they  can  afford.  A  suggested  fee 
schedule  usually  is  developed  locally,  but 
each  participant  decides  whether  and  how 
much  to  pay.  ** 

The  Act  has  never  specifically 
provided  for  contributions  for  services 
other  than  nutrition  services. 

Regulations  for  the  former  Title  III  at 
§  1321.142  provided  that  older  persons 
who  received  social  services  must  be 
given  an  opportunity  to  contribute  to  all 
or  part  of  the  cost  of  the  service. 

We  are  proposing  to  continue  our 
present  policy  of  permitting  only 
voluntary  contributions,  but  not 
mandatory  charges  for  all  services 
under  Title  III.  The  proposed  regulation 
also  prescribes  procedures  which  are 
intended  to  protect  the  privacy  of  each 
older  person  and  to  assure  proper 
handling  of  contributions. 

Section  1321.111(a)(7]  of  the  proposed 
regulations  requires  as  a  general  rule 
that  all  contributions  received  be  used 
to  expand  the  services  of  the  provider 
for  older  persons.  We  believe  this 
proposed  rule  is  consistent  with  the 
requirement  in  section  302(1](B)  of  the 
Act  that  the  comprehensive  and 
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coordinated  system  use  available 
resources  efficiently.  This  sectitm  of  die 
proposed  regulations  also  requires,  as 
does  section  307(a)(13)(C)(ii)  of  the  Act, 
that  nutrition  service  providers  use  all 
contributions  solely  to  increase  the 
number  of  meals  served. 

12.  Definition  of  Rural.  Section 
307(a)(3)(B)  of  the  Act  provides  that 
each  State  agency  must  spend  in  each 
fiscal  year,  for  services  to  older  persons 
in  rural  areas,  at  least  105  percent  of  the 
amount  spent  for  services  in  rural  areas 
in  fiscal  year  1978  under  the  former 
Titles  III,  V,  and  VII. 

The  Act  does  not  define  “rural  area” 
and  the  legislative  history  does  not 
indicate  what  is  meant  by  the  term. 
Section  1321.193  of  the  proposed 
regulations  sets  forth  three  possible 
options  for  the  definition  of  “rural  area”. 

Option  1  is  based  on  a  planning  and 
service  area  definition  of  rural  area. 

Option  2  is  based  on  a  county 
definition  of  rural  area. 

Option  3  is  based  on  geographic  areas 
defined  by  State  criteria  which  are 
approved  in  the  State  plan. 

We  sought  to  develop  a  definition  of 
rural  area  which  was  widely  accepted 
and  which  met  the  particular 
requirements  of  section  307(a)(3)(B)  of 
the  Act.  In  order  to  compute  the  required 
105  percent  we  believe  it  is  necessary  to 
define  rural  area  in  a  manner  that  fits 
with  the  service  funding  patterns  under 
Title  III,  which  are  usually  on  either  a 
planning  and  service  area  or  a  county 
basis. 

We  also  believe  that  to  define  rural 
area  using  the  single  criterion  of 
population  might  work  to  the 
disadvantage  of  an  area  which  is  close 
to  a  densely  populated  area.  For  this 
reason,  in  both  the  planning  and  service 
area  and  county  based  definitions  of  a 
rural  area,  we  would  require  that  only 
two  out  of  three  proposed  criteria  be 
met.  We  included  option  3  because  we 
think  there  may  be  factors  we  have  not 
considered.  We  would  prefer,  if 
possible,  to  have  a  standard  national 
definition.  We,  therefore,  particularly 
solicit  comments  on  options  1  and  2. 

13.  Priority  Services.  Section  306(a)(2) 
of  the  Act  provides  that  each  area  plan 
shall  provide  assurances  that  at  least  50 
percent  of  the  amount  allotted  for  Part  B 
to  the  planning  and  service  area  will  be 
expended  for  the  delivery  of — 

(a)  services  associated  with  access  to 
services  (transportation,  outreach  and 
information  referral); 

(b)  in-home  services  (homemaker  and 
home  health  aide,  visiting  and  telephone 
reassurance,  and  chore  maintenance); 
and 
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(c)  legal  services;  and  that  some  funds 
will  be  expended  for  each  category  of 
services. 

Section  306(b)(2)  provides  that  the 
State  agency  may  waive  this 
requirement  if  it  determines  that  the 
need  for  any  category  of  services  is 
being  met. 

This  provision  of  the  1978 
amendments  replaced  the  priority 
services  provisions  introduced  into  the 
Act  with  the  1975  amendments.  In 
commenting  on  the  reasons  for  including 
a  revised  priority  services  provision  in 
the  1978  amendments,  the  Senate 
committee  report  indicated  concern  that 
despite  the  1975  priority  programs,  very 
few  services  are  provided  in-depth  in 
local  conununities.^^ 

the  proposed  regulations  address 
access,  in-home  and  legal  services  in 
two  sections.  Section  1321.75  of  the 
proposed  regulations  prescribes  the 
components  of  a  comprehensive  and 
coordinated  services  delivery  system. 
Section  1321.195  of  the  proposed 
regulations  prescribes  the  rules  for  the 
fifty  percent  requirement.  Only  those 
services  specified  in  the  Act  and  listed 
in  §  1321.195(a)  may  satisfy  the  50 
percent  requirement.  Additional 
services  listed  as  access  services  (e.g., 
service  management),  or  in-home  servies 
(e.g.,  casework)  under  §  1321.75  of  the 
proposed  regulations  may  not  count 
toward  meeting  the  50  percent 
requirement.  We  believe  that  in  listing 
specific  services  under  section  306(a)(2) 
of  the  Act,  Congress  intended  to 
prescribe  a  limited  number  of  services  to 
which  it  wished  to  target  title  III  social 
service  funds.  We  also  believe, 
however,  that  there  are  a  number  of 
other  services  which  from  a  program 
perspective,  are  access  or  in-home 
services.  We  have  included  these  as 
components  of  the  comprehensive  and 
coordinated  service  delivery  system 
described  in  section  1321.75  of  the 
proposed  regulations. 

14.  Legal  Services.  Several  issues 
arise  with  respect  to  the  delivery  of  legal 
services.  _ 

a.  Which  legal  services  should  be 
funded  under  Title  III,  and  how  should 
the  State  agency  determine  whether  the 
need  for  those  services  is  being  met — 
Section  302(4)  of  the  Act  specifically 
defines  legal  services  as  services 
provided  “to  older  individuals  with 
economic  or  social  needs."  Section 
307(a)(15)(A)(iii)  requires  area  agencies 
to  attempt  to  involve  the  private  bar  in 
legal  services  funded  under  Title  III,  and 
section  307(a)(15)(B)  requires 
coordination  with  Legal  Services 
Corporation  (LSC)  grantees  in  order  to 
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concentrate  provision  of  Title  III  legal 
services  to  those  older  persons  with 
greatest  needs  who  are  not  eligible 
under  the  Legal  Services  Corporation 
Act  (LSCA).  The  issue  arises  how  Title 
III  legal  services  providers  can 
coordinate  their  services  with  the 
services  available  from  the  private  bar 
to  those  older  persons  who  can  pay  for 
them,  and  with  those  services  available 
to  persons  who  are  eligible  under  the 
LSCA.  We  want  States,  area  agencies 
and  providers  to  select  methods  of 
carrying  out  this  concentration 
requirement  that  will  respect  the 
sensitivity  and  dignity  of  older  people. 

Ilie  Conference  Report  on  the  legal 
services  provision  indicates  clearly  that 
Congress  did  not  intend  to  allow  a  legal 
services  provider  to  carry  out  the 
requirement  of  concentration  either 
through  means  testing  or  through 
requiring  an  older  person  to  first  apply 
for  LSC  assistance.’* Our  proposed 
regulations  at  §  1321.25  would  explicitly 
prohibit  the  use  of  means  testing  for  any 
Title  III  service.  The  Conference  Report 
suggested  that  the  targeting  requirement 
be  implemented  by  such  means  as 
location  of  offices  or  selection  of  the 
types  of  legal  services  provided.  In  our 
view,  concentration  on  those  types  of 
services  that  poorer  or  vulnerable  older 
people  are  most  likely  to  require  is 
probably  the  best  way  of  targeting  the 
use  of  Title  III  funds  on  those 
individuals  who  are  not  having  their 
legal  services  needs  met  through  either 
the  private  bar  or  LSC  assistance.” 

Section  306(a)(2)  requires  each  area 
agency  to  spend  “some  funds"  in  each  of 
three  categories:  Legal  services,  in-home 
services,  and  access  services,  unless  the 
State  agency  determines  that  the  need 
for  any  category  of  services  is  being 
met.  TTie  issue  arises  with  respect  to 
legal  services,  particularly,  whether  we 
should  prescribe  some  minimum  funding 
level.  The  legislative  history  of  this 
requirement  makes  clear  that  the 
percentage  of  funds  to  be  spent  on  each 
category  should  be  left  to  each  area 
agency,  and  does  not  indicate  what 
factors  State  agencies  should  consider 
in  determining  whether  the  need  for  a 
service  is  being  met.’*  We  are  therefore 
not  proposing  to  require  any  minimum 
funding  percentages  for  these  priority 
services. 

We  have  also  decided  not  to  propose 
any  standards  for  determining  whether 
the  need  for  legal  services  is  being  met, 

“House  Rept.  No.  95-1618,  supra,  p.  65. 

House  Rept.  No.  95-1150  supra,  p.  16,  lists 
public  benefits  programs,  consumer  fraud,  special 
tax  issues,  guardianship,  institutionalization,  and 
probate  matters  as  examples  of  issues  particularly 
affecting  the  elderly  in  greatest  need. 
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because  we  have  been  unable  to 
identify  standards  of  need  that  would 
effectively  measure  the  special  legal 
needs  of  older  persons.  We  also 
considered  requiring  State  agencies  to 
evaluate  only  publicly  or  charitably 
funded  legal  services  provided  on  the 
same  income  basis  as  Title  III  services 
when  determining  whether  the  need  for 
legal  services  was  being  met.  We 
decided,  however,  to  leave  the 
determination  of  need  to  the  discretion 
of  the  State  agency.  We  particularly 
solicit  comment  on  whether  we  should 
attempt  to  specify  standards  for 
determining  the  need  for  legal  services, 
or  for  other  categories  of  priority 
services. 

b.  What  criteria  should  we  prescribe 
for  the  provision  of  legal  services?— 
Section  307(a)(15)(B)  provides  that  no 
legal  services  may  be  furnished  unless 
the  area  agency  makes  a  finding  after 
assessment,  “pursuant  to  standards  for 
service  promulgated  by  the 
Commissioner,  that  any  grantee  selected 
is  the  entity  best  able  to  provide  the 
particular  services."  We  considered 
trying  to  prescribe  special  criteria  to 
measure  the  quality  of  legal  services 
under  Title  III,  but  decided  that- it  was 
not  feasible  to  prescribe  these 
specialized  criteria,  and  that  it  would  be 
sufficient  to  set  a  series  of  general 
requirements  for  all  service  providers, 
which  area  agencies  could  apply  to 
potential  legal  services  providers.  Those 
proposed  requirements,  which  include 
requirements  for  out-reach,  training,  use 
of  elderly  volunteers,  and  coordination 
with  other  service  providers,  are 
contained  in  §  §  321.105  through 
1321.113.  We  invite  comment  on  whether 
we  should  prescribe  more  detailed 
Federal  regulatory  requirements  for 
legal  services,  and  if  so,  what  additional 
Federal  requirements  should  be 
prescribed. 

c.  Should  there  be  a  special  means 
testing  requirement  for  legal  services? — 
These  proposed  regulations  at 

§  1321.25(g)(4)(ii)  set  a  strict  prohibition 
on  the  use  of  a  means  test  to  “deny  or 
limit”  services  under  the  part.  We  think 
that  the  legislative  history  cited  above 
fully  supports  such  a  strict  requirement, 
but  are  concerned  that  this  prohibition 
might  be  too  restrictive  for  legal 
services.  Legal  representation  can  at 
times  be  very  expensive,  and  a  single 
client,  who  may  well  need  extensive 
legal  services  may  also  be  able  to  pay, 
at  least  in  part,  for  those  services.  We 
invite  comment  on  whether  it  would  be 
feasible  or  appropriate  to  allow  legal 
services  providers  to  consider  an  older 
person’s  income  and  resources  in 
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deciding  the  extent  of  legal 
representation  to  provide  that  person. 

d.  Legal  Services  Corporation 
restrictions  and  regulations. — Section 
307(a)(15)(A)(ii)  provides  that  legal 
services  providers  must  comply  with 
whatever  restrictions  and  regulations 
the  Commissioner  decides  are 
appropriate.  We  have  selected  for 
inclusion  in  section  1321.161  of  the 
proposed  regulations  four  requirements 
that  we  think  are  clearly  appropriate: 
those  restricting  outside  employment 
and  partisan  political  activity,  and  those 
requiring  special  language  skills,  and 
disclosure  of  operating  policies  and 
other  general  information.  We  solicit 
comments  on  these  proposed 
requirements  and,  in  general,  on  the 
appropriateness  of  including  any 
additional  LSC  regulations  in  these 
regulations. 

e.  Legal  Services  and  Advocacy. — A 
final  issue  is  the  extent  to  which  these 
regulations  should  include  advocacy  in 
the  definition  of  legal  services,  or 
require  legal  services  providers  to  carry 
out  advocacy  functions.  We  think  that 
the  proposed  definition  of  legal  services 
as  "legal  representation  to  those  with 
economic  or  social  needs”  is  broad 
enough  to  include  both  ombudsman  and 
advocacy  responsibilities,  and  we 
encourage  area  agencies  to  use  legal 
services  providers  to  help  carry  out  the 
agencies’  ombudsman  and  advocacy 
responsibilities. 

15.  Ombudsman  Program.  A  number 
of  issues  arise  with  respect  to  the 
implementation  of  this  new  program. 
Sectiofi  307(a)(12)  of  the  Act  sets  forth 
minimum  statutory  requirements  for  a 
new  mandatory  nursing  home 
ombudsman  program  that  each  State 
agency  must  operate  in  long  term  care 
facilities  throughout  the  State.  The 
program  must  include  complaint 
investigation,  legislative  monitoring,  and 
data  collection.  Section  307(a)(16] 
prescribes  minimum  funding 
requirements  for  the  program.  The 
legislative  history  of  this  new 
requirement  indicates  that  Congress  was 
impressed  with  the  work  of  model 
projects  ombudsman  programs  and  felt 
that  such  programs  should  be  required 
in  each  State  under  Title  III. 

The  statutory  requirements  for  the 
new  program  are  very  extensive  and 
raise  a  number  of  implementation  issues 
on  which  the  legislative  history  provides 
little  guidance.  The  new  requirements, 
particularly  in  the  area  of  data 
collection  and  complaint  resolution, 
generally  go  far  beyond  the  scope  of 
existing  model  project  programs.  Our 
experience  in  those  programs  has  been 
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helpful  in  focusing  the  issues  that  are 
raised  by  the  new  statutory 
requirements.  However,  we  do  not  think 
that  we  have  sufficient  experience  to 
enable  us  to  propose  additional 
regulatory  requirements  now.  Therefore, 
these  proposed  regulations  at  §  1321.43 
restate  and  clarify,  but  do  not  generally 
go  beyond,  the  minimum  statutory 
requirements. 

We  are  raising  a  number  of  issues 
now  on  which  we  invite  public 
comment.  We  are  presenting  these 
issues  to  an  Ombudsman  Task  Force, 
which  is  meeting  from  time  to  time 
throughout  the  comment  period.  We  will 
consider  all  comments  from  the  Task 
Force  and  others  on  the  issues  discussed 
below,  and  will  incorporate  in  the  final 
regulations  any  further  requirements  on 
these  issues  that  appear  necessary.  We 
particularly  invite  comment  on  the 
extent  to  which  resolution  of  the  issues 
raised  should  be  left  to  individual 
States. 

a.  Definition  of  Long  Term  Care 
Facility. — ^The  first  issue  that  arises 
concerns  the  kinds  of  facilities  which 
the  program  should  be  required  to  cover. 
Section  302(3]  of  the  Act  defines  long 
term  care  facility  as  any  skilled  nursing 
facility,  as  defined  in  Section  1861(j]  of 
the  Social  Security  Act,  intermediate 
care  facility,  as  defined  in  Section 
1905(c)  of  the  Social  Security  Act,  any 
nursing  home,  as  defined  in  Section 
1908(e)  of  the  Social  Security  Act,  and 
“any  other  similar  adult  care  home.”  We 
are  proposing  three  options  for  the 
definition  of  "any  other  similar  adult 
care  home”  those  that  are  (1)  defined  by 
State  law  or  regulations,  (2)  licensed  by 
the  State  and  providing  health  related  or 
supportive  services  to  at  least  four  older 
persons,  or  (3)  defined  by  the  State 
agency  in  the  State  plan  and  approved 
by  the  Commissioner.  We  will  select  one 
of  these  options  in  the  final  regulation. 
We  particularly  solicit  comment  on 
these  options,  and  on  whether  another 
definition  would  be  more  appropriate. 
We  want  to  adopt  a  definition  of  “adult 
care  home”  that  will  ensure  that  those 
institutionalized  older  persons  in  need 
of  assistance  receive  it,  but  do  not  want 
to  impose  on  a  State  agency  coverage 
requirements  which  are  overly 
burdensome.  For  example,  our 
experience  with  the  model  projects 
programs  indicates  that  ombudsman 
programs  will  be  called  on  to  investigate 
complaints  in  many  unlicensed  boarding 
homes.  However,  we  have  not  included 
these  homes  in  either  the  first  or  second 
of  the  proposed  definitions  because  we 
are  concerned  that  State  agencies,  at 
least  in  the  beginning  phase  of  the 
program,  might  not  be  able  to  implement 


it  in  these  homes  as  well.  In  the  third 
option,  of  course,  a  State  might  choose 
to  include  unlicensed  boarding  homes  if 
it  had  the  capacity  to  provide 
ombudsman  services  to  residents  of 
such  facilities. 

b.  Access  to  facilities  and  patients. — 
Section  307(a)(12)(B)  requires  a  State 
agency  to  “establish  procedures  for 
appropriate  access  by  the  ombudsman 
to  long-term  care  facilities  and  patients’ 
records.” 

The  issue  arises  how  a  State  agency 
on  aging,  which  is  not  responsible  for 
licensing  or  certifying  long  term  care 
facilities,  can  require  access  to  facilities. 
The  Health  Care  Financing 
Administration  is  considering  proposing 
regulations  that  would  require  skilled 
nursing  facilities  and  intermediate  care 
facilities  participating  in  the  Federal 
Medicare  and  Medicaid  programs  to 
allow  access  at  all  times  to 
representatives  of  the  ombudsman 
program.  If  these  regulations  are  issued, 
access  to  facilities  and  patients  in  the 
Federal  programs  would  be  assured. 
However,  there  are  many  facilities  that 
would  be  covered  by  the  ombudsman 
program  that  do  not  participate  in 
Medicaid  and  Medicare.  We  solicit 
comment  on  how  States  can  ensure 
access  to  these  facilities,  and  whether 
we  should  do  anything  further  through 
Federal  regulations  to  ensure 
implementation  of  this  requirement. 

The  issue  also  arises  of  what  is 
“appropriate  access.”  For  example, 
should  State  procedures  differentiate 
between  paid  and  volunteer 
ombudsman  staff  in  specifying  access 
requirements?  We  have  added  the 
requirement  that  access  to  patients  be 
provided,  as  well  as  to  facilities  and 
records.  Should  Federal  regulations 
specify  limits  on  that  access? 

c.  Confidentiality. — Section 
307(a)(12)(B)  also  requires  that  the  State 
agency  establish  procedures  to  protect 
the  confidentiality  of  patient  records 
and  the  identity  of  patients  and 
complainants.  The  Federal  Privacy  Act, 
5  use  552a  does  not  cover  these  State 
records.  Should  we  attempt  to  specify 
other  Federal  procedures  in  this  area? 

d.  Complaint  investigation  and 
resolution. — Section  307(a)(12)(A)(i) 
requires  the  ombudsman  program  to 
“investigate  and  resolve  complaints  .  .  . 
relating  to  administrative  action  which 
may  adversely  affect  the  health,  safety, 
welfare,  and  rights”  of  residents  of  long 
term  care  facilities.  Issues  raised  by  this 
requirement  include: 

(1)  What  is  meant  by  investigation 
and  resolution  of  complaints? 

(2)  What  types  of  possible  complaints 
would  not  be  related  to  administrative 
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action  and  what  procedures  should  be 
followed  when  such  complaints  are 
received? 

e.  Data  collection  and  reports. — 
Section  307{a)(12)(C)  requires  the  State 
agency  to  establish  a  statewide  uniform 
reporting  system  to  collect  and  analyze 
data  relating  to  complaints  and 
conditions  in  long  term  care  facilities 
and  to  submit  reports  to  the 
Commissioner.  Issues  raised  by  this 
requirement  include: 

(1)  What  types  of  information  should 
be  collected? 

(2)  What  procedures  should  be 
specified  for  the  handling  of 
information?;  and 

(3)  What  should  be  the  frequency  and 
content  of  reports  submitted  to  the 
Commissioner? 

We  also  solicit  comment  on  any  other 
issues  and  problems  that  commenters 
may  identify  in  the  implementation  of 
this  new  program. 

16.  Nutrition  services. — a.  Special 
needs. — Section  307{a)(13)(G)  of  the  Act 
provides  that  each  nutrition  services 
provider  will  provide  special  menus 
where  feasible  and  appropriate  to  meet/ 
the  particular  dietary  needs  arising  from 
the  health  requirements,  religious 
requirements,  or  ethnic  backgrounds  of 
eligible  individuals.  This  provision  is 
substantively  the  same  as  section 
706(a)(5)  of  the  former  Title  VII. 

We  find  that  there  are  differences  of 
opinion  in  the  field  as  to  what  is  meant 
by  the  words  “where  feasible  and 
appropriate."  Some  area  agencies  or 
nutrition  services  providers  have  been 
reluctant  to  implement  this  requirement, 
and  have  argued  that  it  is  not  feasible  or 
appropriate  to  provide  special  diets  if 
they  are  more  expensive,  unless  the 
iiicreased  costs  are  absorbed  by  non- 
Title  III  funds.  In  our  view,  the  clear 
intent  of  the  Title  III  nutrition  service 
program  is  that  nutrition  services  be 
provided  without  distinction  to  all 
eligible  individuals  in  a  provider's  target 
population.  Therefore,  we  are  proposing 
that  a  nutrition  service  provider  provide 
special  diets  to  all  nutrition  service 
participants  even  when  special  diets  are 
more  expensive  than  other  meals.  The 
only  exception  to  this  requirement 
would  be  when  either  the  food  or  skills 
necessary  to  prepare  the  special  diets  is 
unavailable  in  the  planning  and  service 
area. 

b.  Home  delivered  meals. — ^Under  the 
former  Title  VII,  a  number  of  States  had 
home-delivered  meals  programs,  in 
which  a  limited  number  of  meals  were 
provided  on  an  as-needed  basis  by 
congregate  nutrition  providers.  The  Act 
now  explicity  authorizes  provision  of 
home-delivered  meals,  but  retains 


primary  emphasis  on  congregate 
nutrition  servfces.  Section  307(a)(13)(B) 
of  the  Act  provides  that  each  nutrition 
project  must  provide  meals  in  a 
congregate  setting,  “except  that  each 
such  project  may  provide  home- 
delivered  meals  based  upon  a 
determination  of  need  made  by  the 
recipient  of  a  grant  or  contract  entered 
into  under  this  title."  The  conference 
report  makes  clear  that  Title  III  fimds 
for  home-delivered  meals  may  only  be 
awarded  to  a  provider  that  serves 
congregate  meals,  and  emphasizes  that 
every  effort  be  made  for  nutrition 
service  participants  to  participate  in  a 
congregate  setting,  unless  home  bound 
by  reasons  of  illness,  an  incapacitating 
disability,  or  extreme  transportation 
problems.®® 

Our  proposed  regulations  at 
§  1321.141(b)  implement  this 
requirement  by  providing  that  the  area 
agency  may  only  award  funds  for  home 
delivered  meals  to  a  service  provider 
that  also  provides  congregate  meals. 

The  proposed  regulations  at  §  1321.147 
also  prescribe  criteria  for  eligibility  to 
receive  home  delivered  meals.  These 
regulations  also  would  require  that  the 
nutrition  service  provider  conduct  initial 
and  subsequent  assessments  of  an  older 
person’s  need  for  home  delivered  meals 
using  these  criteria,  in  order  to  ensure 
that  home  delivered  meals  are  provided 
only  when  necessary. 

Section  307(a)(13)(H)  of  the  Act 
provides  that  each  area  agency  must 
give  consideration,  where  feasible,  in 
the  furnishing  of  home  delivered  meals 
to  using  organizations  which  have 
demonstrated  ability  in  this  area,  and 
which  agree  to  continue  to  solicit 
voluntary  support  and  not  use  Title  III 
funds  to  supplant  non-Federal  funds. 
Section  1321,147(c)  of  the  proposed 
regulations  provides  that  the  nutrition 
services  provider  must  give  first 
preference  in  purchasing  home  delivered 
meals  to  an  existing  provider  of  home- 
delivered  meals  which  has  the  capacity 
and  willingness  to  provide  additional 
home-delivered  meals  funded  under 
Title  III.  A  nutrition  services  provider 
would  be  able  to  provide  home- 
delivered  meals  directly  only  when 
there  is  no  capable  and  willing  home- 
delivered  meals  provider  in  the  area. 
Section  337  of  the  Act  provides  that 
the  Commissioner,  in  consultation  with 
a  number  of  agencies  and  organizations 
named  in  the  Act,  develop  minimum 
criteria  for  the  furnishing  of  home 
delivered  meals.  We  consulted  with  the 
agencies  and  organizations  in  question 
and  developed  the  initial  minimum 
criteria  which  appear  in  §  1321.143  of 
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the  proposed  regulations.  While  our 
original  intent  was  to  develop  criteria 
only  for  home-delivered  meals,  we 
decided  that  the  criteria  were  also 
applicable  to  congregate  nutrition 
services  and  therefore  propose  to  apply 
the  criteria  to  all  nutrition  services. 

We  particularly  solicit  comment  on 
whether  these  criteria  are  sufficient,  or 
whether  we  should  impose  additional 
criteria,  and  if  so,  what  those  criteria 
should  be. 

c.  Consolidation  of  nutrition  projects 
under  area  agencies. — A  major  issue  is 
the  required  consolidation  under  area 
agency  administration  of  existing 
nutrition  projects  which  had  been 
funded  under  Title  VII  directly  by  the 
State  agency.  During  the  congressional 
debate  preceding  the  enactment  of  the 
amendments,  there  was  considerable 
concern  expressed  that  existing  projects 
performing  effectively  not  be  adversely 
affected  by  the  change  in 
administration.  Section  106(b)  of  the 
House  bill,  H.R.  12255,  would  have 
required  that  all  existing  projects 
continue  to  be  funded,  provided  they 
meet  the  requirements  of  the  amended 
Title  III.  The  Senate  bill,  S.  2850,  did  not 
contain  this  automatic  protection,  but 
the  Senate  Report  accompanying  the  bill 
emphasized  that  consolidation  should 
not  adversely  affect  existing  service 
providers,  and  that  area  agencies  should 
give  special  attention  to  existing  Title 
VII  providers.®*  The  conference 
committee  retained  the  special 
protection  provided  by  the  House  bill, 
but  modified  that  to  allow  area  agencies 
some  flexibility  in  making  nutrition 
services  awards.  Section  501(b)  of  the 
Amendments  provides  that: 

(b)  Any  project  receiving  funds  under  title 
VII  of  the  Older  Americans  Act  of  1965,  as  in 
effect  on  the  day  before  the  effective  date  of 
this  Act,  shall  continue  to  receive  funds 
under  part  C  of  title  III  of  such  Act,  as 
amended  by  this  Act,  if  such  project  meets 
the  requirements  and  criteria  established  in 
such  title  Ill,  as  amended  by  this  Act,  except 
that  a  Slate,  pursuant  to  regulations 
prescribed  by  the  Commissioner  on  Aging, 
shall  not  discontinue  the  payment  of  such 
funds  to  a  project  unless  such  State,  after  a 
hearing  (if  requested  by  the  person 
responsible  for  administering  such  project), 
determines  that  such  project  has  nut  carried 
out  activities  supported  by  such  funds  with 
demonstrated  effectiveness. 

We  notified  States  in  Program 
Instruction  79-10,  that  States  and  area 
agencies  could  not  terminate  projects 
protected  by  this  section,  except  under 
45  CFR  Part  74,  Subpart  M,  for  material 
failure  to  comply  with  the  terms  of  their 
awards,  until  we  issued  regulations 
implementing  this  section. 
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Two  major  issues  arise  in  the 
implementation  of  this  section.  The  first 
is  the  definition  of  a  project.  We  are 
proposing  to  define  a  nutrition  project 
for  purposes  of  section  501  (b]  as  a 
recipient  of  a  subgrant  or  contract,  other 
than  an  area  agency,  to  provide 
nutrition  services  that  meet  our 
regulatory  requirements  speciHed  for 
nutrition  projects  in  45  CITl  Part  1324. 
Under  our  proposed  definition,  all 
projects  that  had  been  directly  funded 
by  State  agencies  outside  the  area 
agency  network  would  be  protected  but 
these  programs  that  had  been 
consolidated  imder  area  agency 
administration  and  no  longer  met  all  our 
regulatory  requirements  for  nutrition 
projects  would  not  be.  We  believe  that 
our  proposed  deHnition  would 
implement  the  congressional  intent  to 
protect  any  project  that  had  been 
directly  funded  by  the  State  agency  and 
might  therefore  be  threatened  by 
consolidation  under  area  agency 
administration. 

The  second  major  issue  is  the  setting 
of  the  criteria  the  State  agency  uses  to 
determine  that  a  project  has  not 
performed  with  “demonstrated 
effectiveness.”  We  considered  trying  to 
propose  criteria  for  demonstrated 
effectiveness,  but  decided  that  State 
agencies  responsible  for  nutrition 
programs  within  their  States  and 
knowledgeable  about  local  standards  of 
performance,  would  be  better  able  to 
specify  criteria  that  were  more  detailed 
than  those  required  in  the  Act, 
implementing  regulations,  and 
guidelines.  We  are  therefore  proposing 
in  §  1321.141(b)(3)(ii){Bj  to  require  that 
State  agencies  develop  criteria  to 
measure  the  effectiveness  of  these 
protected  projects.  A  State  agency 
would  not  be  able  to  apply  any 
performance  criteria  that  the  project  had 
not  been  required  to  meet  during  the 
term  of  its  award. 

d.  Contracting  in  nutrition  awards. — 
We  are  also  concerned  that,  to  the 
extent  consistent  with  other 
requirements  of  the  Act  and  these 
proposed  regulations,  nutrition  funds  be 
used  as  efficiently  as  possible.  We 
solicit  comments  on  whether  we  could 
improve  efficiency  and  increase  the 
number  of  meals  served  if  we  required 
area  agencies  to  subcontract — thereby 
increasing  competitive  bidding — in 
making  all  nutrition  awards. 

17.  Multi-purpose  Senior  Centers. — 
The  1978  amendments  consolidated 
under  area  agency  administration 
funding  for  multipurpose  senior  centers, 
which  was  formerly  provided  under 
Title  V,  through  direct  grants  from  the 
Commissioner.  Area  agencies  are  not 


required  to  award  any  funds  for  senior 
centers,  although  the  legislative  history 
indicates  that  Congress  intended  that 
area  agencies  ccHitinue  to  place 
emphasis  on  the  development  and 
expansion  of  the  multipurpose  senior 
centers  as  an  integral  part  of  the 
comprehensive  and  coordinated  service 
delivery  system  in  each  planning  and 
service  area.^^  In  addition,  the 
amendments  provided  expanded 
authority  for  construction  and  staffing  of 
centers,  and  require  that  they  be  given 
preference  as  designated  focal  points. 

Since  multipurpose  senior  centers 
now  have  an  expanded  role  in  service 
delivery  within  the  planning  and  service 
area,  and  funds  may  be  used  for 
construction  and  staffmg  of  the  centers, 
we  believe  it  is  appropriate  to  propose 
minimum  standards  that  a  senior  center 
funded  under  Title  IH  must  meet. 

The  requirements  that  we  have 
proposed  for  senior  centers  in  §  1321.121 
are  consistent  with  the  senior  center 
standards  developed  by  the  National 
Institute  of  Senior  Centers  and  the  Task 
Force  on  Senior  Center  Development. 
However,  our  proposed  requirements 
are  not  as  extensive  as  the  standards 
proposed  by  the  Institute  or  Task  Force. 
Some  of  the  criteria  proposed  by  these 
groups  are  too  general,  or  are  not 
regulatory  in  nature.  The  criteria  that  we 
are  proposing  focus  on  the  areas  most 
critical  to  effective  senior  center 
operations:  (1)  the  target  group  of 
individuals  to  be  served:  (2)  the  service 
program  of  the  center;  (3)  essential 
coordination  with  other  community 
services  and  programs,  and  (4)  the 
physical  facility  from  which  the  center 
program  will  operate. 

The  requirements  proposed  in 
§  1321.121(cl{2)(i)  would  establish,  as  a 
basic  requirement,  that  the  senior  center 
program  be  a  program  open  to  all  older 
persons  of  the  community,  with  an 
emphasis  on  serving  those  in  greatest 
economic  or  social  need.  Senior  centers 
are  loo  frequently  designed  for,  and 
primarily  serve,  the  active  and  mobile 
elderly.  Senior  center  programs  can  and 
should  significantly  benefit  isolated, 
frail  and  institutionalized  older  persons, 
but  the  programs  must  be  designed  and 
operated  specifically  to  include  such 
individuals. 

Section  1321.121j(c)(2)  would  require  a 
senior  center  funded  under  Title  III  to 
operate  a  range  of  group  activities, 
individual  services  and  community 
services  opportunities.  These  are 
generally  accepted  minimum  services 
and  activities  for  effective  senior  center 
programs.  Centers  would  be  required  to 
provide  some  services  in  each  of  the 
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four  categories  specified  in  $  1321.75,  in 
order  to  ensure  that  a  comprehensive 
and  coordinated  service  delivery 
program  is  developed  in  each  senior 
center  receiving  funds  imder  Title  III. 

The  requirement  proposed  in 
§  1321.121(c){2Kiii)  for  coordination  with 
other  community  services  and  programs 
is  basic  to  the  effective  operation  of  a 
senior  center  program,  particularly  for 
senior  centers  which  are  community 
focal  points.  We  expect  that  senior 
centers  will  arrange  to  have  a  variety  of 
service  and  staff  resources  financed  by 
other  programs  operate  from  the  facility. 

The  general  requirements  proposed 
for  the  physical  structure  of  a 
multipurpose  senior  center  are  designed 
primarily  to  assure  that  senior  center 
progiams  will  be  readily  accessible  to 
older  individuals.  Centers  must  also 
meet  the  minimum  safety  and 
construction  requirements  proposed  in 
§  1321.123,  as  well  as  the  requirements 
of  45  CFR  Part  84:  Nondiscrimination  on 
the  Basis  of  Handicap. 

Our  proposal  in  §1321.121(C)(2)(iii)  for 
a  minimum  number  of  45  hours  of 
operation  is  designed  to  ensure  that 
each  center  will  be  open  for  services 
beyond  the  normal  40  hour  week.  Our 
intent  is  to  require  senior  centers  to 
have  at  least  some  evening  and 
weekend  hours.  We  have  left  discretion 
to  each  State  to  determine  the  minimum 
operation  hours  for  centers  in  rural  — 
areas  of  the  State. 

18.  Transportation  agreements. 

Section  306(c)  of  the  Act  provides  that, 
subject  to  regulations  prescribed  by  the 
Commissioner,  an  area  agency,  or  in 
areas  of  a  State  where  no  area  agency 
has  been  designated,  the  State  agency, 
may  pool  funds  appropriated  under  Title 
III  to  enter  into  transportation 
agreements  with  agencies  administering 
programs  under  the  Rehabilitation  Act 
of  1973,  and  titles  XIX  and  XX  of  the 
Social  Security  Act.  The  language  of  this 
section  is  carried  over  from  section 
304(d)  of  the  former  Act. 

Under  the  former  Title  III  a  State 
agency  could  make  awards  for  social 
services  directly  in  certain  portions  of 
the  State  without  designating  an  area 
agency  and  funding  these  services 
through  an  area  plan.  Under  section 
304(d)(1)(B)  of  the  amended  Act,  funds 
for  social  services  may  only  be  awarded 
through  area  agencies  under  approved 
area  plans.  Our  proposed  regulations  at 
section  1321.181  would  therefore  provide 
that  only  State  agencies  in  single 
planning  and  service  area  States  could 
enter  into  transportation  agreements 
using  social  service  funds.  In  these 
States,  the  State  agencies  are  performing 
the  functions  of  an  area  agency.  In  all 
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other  States,  only  area  agencies  could 
enter  into  these  agreements. 

Section  306(c)(2)  of  the  Act  provides 
that  funds  under  Title  III  may  be  used 
for  these  agreements.  Our  proposed 
regulations  would  provide  that  only 
social  service  funds,  and  not  nutrition 
funds  could  be  used.  We  are  proposing 
this  limitation  because,  except  for  a 
transition  through  fiscal  year  1980, 
section  307(a)(13)(I)  of  the  Act  as 
amended,  prohibits  the  use  of  nutrition 
service  funds  for  supporting  services. 

19.  Allotments  and  Reallotments.  A 
number  of  issues  arise  concerning  the 
allotment  and  reallotment  of  funds 
under  the  Act. 

a.  Area  agency  administration. — 

Under  section  303(e)(1)  of  the  former 
Act,  a  State  could  use  not  more  than  15 
percent  of  its  social  services  allotment 
for  area  plan  administration.  The 
present  section  304(d)(1)  provides  that: 

“From  any  State’s  allotment  under 
this  section  for  any  fiscal  year — 

(A)  Such  amount  as  the  State  agency 
determines  but  not  more  than  8.5  percent 
thereof,  shall  be  available  for  paying  such 
percentage  as  the  agency  dertermines,  but 
not  more  than  75  percent,  of  the  cost  of 
administration  of  area  plans;  and 

Since  our  practice  is  to  make  separate 
allotments  for  social  and  nutrition 
services,  an  issue  arises  whether  a  State 
would  be  required  to  apply  the  8.5 
percent  to  each  of  these  allotments,  thus 
spreading  administrative  costs 
proportionately  across  social  services 
and  nutrition  services.  We  think  that 
administrative  costs  should  be 
distributed  proportionately,  to  ensure 
that  the  fair  share  of  these  costs  is  borne 
by  each  type  of  service.  We  recognize 
that  States  may  want  flexibility  in 
distributing  administrative  costs.  A 
State  might  choose  to  charge  more 
administrative  costs  to  its  nutrition 
allotment  in  order  to  allow  more  fimds 
for  priority  social  services. 

Alternatively,  a  State  might  choose  to 
charge  more  administrative  costs  to  its 
social  services  allotment  if,  for  example, 
it  decided  to  place  priority  on  increasing 
the  number  of  meals  served.  On 
balance,  however,  we  believe  that  the 
problems  and  potential  abuse  of 
allowing  a  State  to  distribute  its 
administrative  costs  disproportionately 
are  considerable,  and  have  decided  not  . 
to  allow  States  this  flexibility.  (See 
§  321.207(b)). 

We  are  also  proposing  to  allow  an 
area  agency  to  deduct  up  to  8.5  percent 
of  its  administrative  allotment  before 
applying  the  50  percent  priority  service 
requirement. 


b.  Nutrition  reallotment. — Section 
308(b)(5)  provides  that  a  State  may  elect 
in  its  plan  under  section  307(a)(13)  to 
transfer  funds  between  its  home 
delivered  and  congregate  allotments, 

“for  use  as  the  State  considers 
appropriate  to  meet  the  needs  of  the 
area  served.”  The  Act  provides  that  the 
Commissioner  “shall  approve  any  such 
transfers  unless  he  determines  that  such 
transfer  is  not  consistent  with  the 
purpose  of  this  Act."  The  statute  could 
be  read  to  require  the  Commissioner's 
advance  approval  for  any  transfer,  no 
matter  how  small.  We  believe,  however, 
that  States  should  be  allowed  the 
flexibility,  if  possible,  to  transfer  small 
amounts  of  funds  betweeen  home 
delivered  and  congregate  without 
needing  to  obtain  prior  approval  from 
the  Commissioner.  In  our  view, 
automatic  transfer  of  small  percentages 
of  funds  will  not  have  significant  impact 
on  a  State’s  nutrition  plans,  and  would 
enable  a  State  to  respond  to  emergency 
situations.  We  do  not  foresee  instances 
in  which  we  would  question  these  small 
transfers  as  inconsistent  with  the 
purpose  of  the  Act.  We  therefore  are 
proposing  §  1321.1^  to  allow  a  State  to 
transfer  automatically  15  percent  or  less 
of  each  of  its  allotments.  'Transfers  in 
excess  of  15  percent  may  well  involve  a 
signiHcant  changejn  the  manner  in 
which  nutrition  seh^ices  are  provided, 
and  we  propose  tcPrequire  advance 
approval  of  each  such  transfer.  We  are 
particularly  concerned  to  ensure  that 
States  carefully  monitor  the  use  of  home 
delivered  meals. 

c.  Mandatory  reallotment  by  the 
Commissioner. — We  have  been  deeply 
concerned  over  the  last  several  years  by 
the  failure  of  many  State  and  area 
agencies  promptly  to  liquidate  funds 
obligated  under  State  and  area  plans. 
We  believe  that  this  fimding  backup 
interferes  with  delivery  of  needed 
services  to  older  persons.  We  are 
considering  a  number  of  proposals  for 
dealing  with  this  problem.  At  least  one 
of  these  proposals  would  require 
regulations. 

Under  section  304(b)  of  the  Act,  the 
Commissioner  is  authorized  to  reallot 
funds  that  he  determines  will  not  be 
used  by  one  State  to  a  State  that  he 
determines  will  use  the  funds.  In  the 
past,  we  have  asked  States  to  indicate 
voluntarily  that  portion  of  their 
allotment  that  they  decide  they  will  not 
need,  and  we  have  then  realloted  that 
money  to  other  States.  We  are 
considering  using  this  reallotment 
authority  to  reallocate  earlier  in  the 
Hscal  year  unobligated  portions  of  the 
allotments  of  those  States  which  have 
significant  amounts  of  unliquidated 


obligations  from  prior  fiscal  years.  We 
would  then  reallocate  those  amounts  to 
States  that  had  liquidated  their 
obligations  more  promptly  and  that  had 
therefore  shown  that  they  could 
efficiently  manage  their  resources.  We 
are  aware  that  this  involuntary 
reallotment  process  has  significant 
programmatic  implications,  and  would 
require  careful  analysis  to  specify 
criteria  for  deciding  the  levels  of 
unliquidated  obligations  that  would 
justify  realloting  some  portion  of  the 
State’s  remaining  unobligated  allotment. 
We  particularly  invite  comment  on  this 
problem  and  the  solution  we  are 
considering,  as  well  as  on  other 
solutions  that  may  be  preferable.  A 
similar  problem  exists  at  the  area  level, 
and  we  solicit  also  comments  on  how  to 
require  all  agencies  to  liquidate  more 
quickly. 

Explanatory  Note 

We  propose  that  all  the  regulations 
now  appearing  in  Subchapter  C  of  45 
CFR  Chapter  Xlll  be  replaced  by  the 
proposed  Part  1321 — Grants  for  State 
and  Commimity  Programs  on  Aging.  Part 
1320 — General:  Part  1324 — Nutrition 
Programs  for  the  elderly;  and  Part 
1326 — Multipurpose  senior  centers 
would  be  vacated  and  reserved,  and 
Part  1321  would  be  completely  revised. 
(Part  1322 — Research  and  development 
projects;  Part  1323 — ^Training  projects; 
and  Part  1325 — Model  projects  on  aging 
of  45  CFR  Chapter  XIII  were  withdrawn 
on  February  21, 1979 — see  44  FR  10504.) 

Authority:  Title  III  of  the  Older  Americans 
Act  (42  U.S.C.  3021  3030g).  (Catalog  of 
Federal  Domestic  Assistance  Program 
Numbers:  13.633  Special.  Programs  for  Aging 
Title  III  Parts  A  and  B — Grants  on  Aging; 
13.635  Special  Programs  for  Aging  Title  III 
Part  C — Nutrition  Service.) 

Dated:  June  19, 1979. 

Robert  Benedict, 

Commissioner  on  Aging. 

Approved:  July  3, 1979. 

Arabella  Martinez, 

Assistant  Secretary  for  Human  Development 

Approved:  July  23, 1979. 

Joseph  A.  Califano,  Jr., 

Secretary  of  Health,  Education,  and  Welfare. 

45  CFR  Chapter  XIII  Subchapter  C  is 
amended  as  follows: 

PARTS  1320, 1324,  and  1326 
[Reserved]. 

1.  Parts  1320, 1324,  and  1326  are 
vacated  and  reserved. 

2.  Part  1321  is  revised  to  read  as 
follows: 
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PART  1321— GRANTS  FOR  STATE 
AND  COMMUNITY  PROGRAMS  ON 
AGING 

Subpart  A— Introduction 

Sec. 

1321.1  Basis  and  purpose  of  part. 

1321.3  Definitions. 

1321.5  Applicability  of  other  regulations. 

Subpart  B— State  Agency  Designation, 
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Authority:  Pub.  L  89.73,  79  Stat.  218-226,  as 
amended  by  Pub.  L.  90-42,  81  Stat.  106-108: 
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U.S.C.  3001  et  seq.). 

Subpart  A— Introduction 

§  1321.1  Basis  and  purpose  of  part 

(a)  lliis  part  prescribes  requirements 
State  agencies  must  meet  to  receive 
grants  to  develop  comprehensive  and 
coordinated  systems  for  the  delivery  of 
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social  and  nutrition  services  under  title 
III  of  the  Older  Amerioens  Act  (Act). 
These  requirements  include: 

(1)  Designation  and  responsibilities  of 
State  and  area  agencies; 

(2)  State  and  area  plans  and 
amendments; 

(3)  Services  delivery; 

(4)  Grant  awards  to  State  agencies; 
and 

(5)  Hearing  procedures  for  State  and 
area  agencies,  applicants  for  planning 
and  service  area  designation,  and 
service  providers. 

(b)  The  requirements  of  this  part  are 
based  on  title  III  of  the  Act.  Title  III 
provides  for  formula  grants  to  State 
agencies  on  aging  under  approved  State 
plans  for  the  development  of 
comprehensive  and  coordinated  systems 
for  the  delivery  to  older  persons  of 
social  services,  including  multipurpose 
senior  centers,  and  nutrition  services. 
Each  State  agency  designates  planning 
and  service  areas  in  the  State,  and 
makes  a  subgrant  under  an  approved 
area  plan  to  one  area  agency  in  each 
planning  and  service  area.  Area 
agencies  in  turn  make  subgrants  or 
contracts  to  service  providers. 

§  1321.3  Definitions. 

“Act”  means  the  Older  Americans  Act 
of  1965,  as  amended  (42  U.S.C.  3001  et. 
seq.) 

“Area  Agency"  means  the  agency 
designated  by  the  State  agency  in  a 
planning  and  service  area  to  develop 
and  administer  the  area  plan  for  a 
comprehensive  and  coordinated  system 
of  services  for  older  persons. 

“Administration  on  Aging”  means  the 
agency  established  in  the  Office  of  the 
Secretary,  Department  of  Health, 
Education,  and  Welfare  as  part  of  the 
Office  of  Human  Development  Services; 
and  which  is  charged  with  the 
responsibility  of  administering  the 
provisions  of  the  Act,  except  for  title  V. 

“Commissioner”  means  the 
Commissioner  on  Aging  of  the 
Administration  on  Aging. 

“Community  focal  point”  means  a 
place  or  mobile  unit  in  a  community  or 
neighborhood  designated  by  the  area 
agency  for  the  collocation  and 
coordination  of  services  to  older 
persons. 

“Comprehensive  and  coordinated 
system”  means  a  program  of  interrelated 
social  and  nutrition  services  designed  to 
meet  the  needs  of  older  persons  in  a 
planning  and  service  area. 

“Department”  means  the  Department 
of  Health,  Education,  and  Welfare. 

“Fiscal  year”  means  the  Federal  fiscal 
year. 

“Greatest  economic  need”  means 


Option  1:  the  Income  level  that  falls  at 
or  below  the  poverty  threshold 
established  by  the  Bureau  of  the  Census; 

Option  2:  the  income  level  that  falls  at 
or  below  the  near  property  level 
established  by  the  Bureau  of  the  Census; 

Option  3:  the  income  level  that  falls  at 
or  below  the  maximum  income  level  for 
eligibility  in  the  State  under  title  XX  of 
the  Social  Security  Act. 

“Greatest  social  need"  means  those 
non-economic  factors  such  as  isolation, 
physical  or  mental  limitations,  racial  or 
cultural  obstacles:  or  other  non¬ 
economic  factors  which  restrict 
individual  ability  to  carry  out  normal 
activities  of  daily  living  and  which 
threaten  an  individual’s  capacity  to  live 
an  independent  life. 

“Human  services"  means  social, 
health  or  welfare  services. 

“Indian  tribal  organization”  means  the 
recognized  governing  body  of  any  Indian 
tribe,  or  any  legally  established 
organization  of  Indians  which  is 
controlled,  sanctioned  or  chartered  by 
the  governing  body. 

“Indian  tribe”  means  any  tribe,  band, 
nation,  or  other  organized  group  or 
community  of  Indians  (including  any 
Alaska  Native  Village  or  regional  village 
corporation  as  defined  in  or  established 
under  the  Alaska  Native  Claims 
Settlement  Act,  P.L.  92-203,  85  Stat.  688) 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians;  or,  is  located 
on,  or  in  proximity  to  a  Federal  or  State 
reservation  or  rancheria. 

“Multipurpose  senior  center”  (senior 
center)  means  a  community  or 
neighborhood  facility  for  the 
organization  and  provision  of  a  broad 
spectrum  of  services  including  health, 
social,  nutritional,  educational  services; 
and  facilities  for  recreational  and  group 
activities  for  older  persons. 

“Nonproift”  as  applied  to  any  agency, 
institution  or  organization  means  an 
agency,  institution  or  organization 
which  is  owned  and  operated  by  one  or 
more  corporations  or  assoications  with 
no  part  of  the  net  earnings  benefiting 
any  private  share  holder  or  individual. 

“Planning  and  service  area”  means  a 
geographic  area  of  a  State  that  is 
designated  for  purposes  of  planning, 
development,  delivery  and  overall 
administration  of  services  under  an  area 
plan. 

“Service  provider”  means  an  entity 
that  is  awarded  a  subgrant  or  contract 
from  an  area  agency  to  provide  services 
under  the  area  plan. 

“State”  means  each  of  the  fifty  Stdtes, 
the  District  of  Columbia,  the  Virgin 
Islands,  the  Commonwealth  of  Puerto 


Rico,  Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands  and  the 
Northern  Mariana  Islands. 

“State  Agency”  means  the  single  State 
agency  designated  to  develop  and 
administer  the  State  plan  and  to  be  the 
focal  point  on  aging  in  the  State. 

“Unit  of  general  purpose  local 
government”  means  a  political 
subdivision  of  the  State  whose  authority 
is  general  and  not  limited  to  only  one 
function  or  combination  or  related 
functions;  or  an  Indian  tribal 
organization. 

§  1321.5  Applicability  of  other  regulations. 

The  provisions  of  the  following 
regulations  apply  to  all  activities  under 
this  part: 

(a)  Title  45  of  the  Code  of  Federal 
Regulations: 

Part  74 — Administration  of  Grants,  except 
Subpart  N; 

Part  80 — Nondiscrimination  under  Programs 
Receiving  Federal  Assistance  through  the 
Department  of  Health,  Education,  and 
Welfare;  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964; 

Part  81 — Practice  and  Procedure  for  Hearings 
under  Part  80  of  this  Title; 

Part  84 — Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Participation;  and 

(b)  Title  5  of  the  Code  of  Federal 
Regulations,  Part  900,  subpart  F, 
Standards  for  a  Merit  System  of 
Personnel  Administration. 

Subpart  B— State  Agency  Designation, 
Organization,  and  Functions 

§  1 32 1 . 1 1  Designation  and  functions  of 
the  State  agency. 

In  order  to  be  eligible  to  receive 
grants  under  this  part,  a  State  must 
designate  a  single  State  agency  to: 

(a)  Develop  and  administer  the  State 
plan; 

(b)  Be  primarily  responsible  for 
coordinating  all  activities  in  the  State 
relating  to  the  purposes  of  the  Act; 

(c)  Serve  as  the  effective  and  visible 
advocate  for  all  older  persons  in  the 
State;  and 

(d)  Direct  area  agencies  in  the 
development  of  comprehensive  and 
coordinated  service  delivery  systems 
throughout  the  State. 

§  1321.13  Organization  of  the  State 
agency. 

The  State  agency  may  be  either 

(a)  An  agency  whose  single  purpose  is 
to  administer  programs  in  the  field  of 
aging;  or 

(b)  A  multipurpose  agency  that 
administers  human  services  programs  in 
the  State.  A  multipurpose  agency  may 
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delegate  all  authority  and  responsibility 
under  this  part  to  a  designated 
organizational  unit  in  the  agency. 

§1321.15  State  agency  administratioa 

(a)  General  rule.  The  State  plan  must 
provide  for  the  use  of  methods  of 
administration  which  are  necessary  for 
the  proper  and  efficient  administration 
of  the  plan.  The  State  agency  must 
administer  the  plan  in  accordance  with 
all  applicable  Federal  laws  and 
regulations,  including  all  requirements 
of  this  part. 

(b)  State  agency  procedures.  (1)  The 
State  agency  must  have  and  follow 
written  procedures  in  carrying  out  all  of 
its  functions  under  this  part  that  are 
adopted  in  accordance  with  paragraph 

(2)  of  this  section. 

(2)  The  State  agency  must: 

(1)  Develop  proposed  procedures: 

(ii)  Publish  the  proposed  procedures  in 
a  manner  that  allows  area  agencies, 
providers,  and  older  persons  within  the 
State  adequate  opportunity  to  comment 
on  the  procedures: 

(iii)  Consider  all  comments  in 
establishing  final  procedures: 

(iv)  Have  final  procedures  in  effect  no 
later  than  September  30, 1980:  and 

(v)  Keep  its  procedures  current,  and 
revise  them  as  necessary, 

(c)  Functional  statement.  The  State 
agency  must  have  on  file  for  review  a 
functional  statement  of  the  manner  in 
which  the  State  agency  performs  all  of 
its  responsibilities  under  this  part. 

(d)  Reports.  The  State  agency  must 
submit  to  the  Commissioner  any  reports 
that  the  Commissioner  requires. 

§1321.17  Staffing. 

(a)  Preference.  Subject  to  merit 
system  requirements,  the  State  and  area 
agencies  must  give  preference  in  hiring 
for  full  or  part  time  positions  to  persons 
age  60  or  older. 

(b)  Staffing  plan.  The  State  agency 
must  have  on  file  for  review  a  staffing 
plan  that  identifies  the  numbers  and 
types  of  staff  assigned  to  carry  out  State 
agency  responsibilities  and  functions 
under  this  part. 

§1321.19  Confidentiality  and  disclosure 
of  State  agency  information. 

(a)  Confidentiality.  (1)  The  State 
agency  must  have  procedures  to  ensure 
that  no  information  about,  or  obtained 
from  an  older  person  by  an  agency 
providing  service  under  the  plan,  is 
disclosed  in  a  form  that  identifies  the 
person  without  his  or  her  informed 
consent. 

(2)  The  State  agency  must  ensure  that 
lists  of  older  persons  compiled  under 

§  1321.171  are  used  solely  for  the 


purpose  of  providing  services  authorized 
under  this  part,  and  only  with  the 
informed  consent  of  each  individual  on 
the  list. 

(b)  Disclosure.  Subject  to  the 
confidentiality  requirements  in 
paragraph  (a)  of  this  section,  the  State 
agency  must  make  available  at 
reasonable  times  and  places  to  all 
interested  parties  the  written  procedures 
required  under  §  1321.15,  and  all  other 
information  and  documents  developed 
or  received  by  the  agency  in  carrying 
out  its  responsibilities  under  this  part. 

Subpart  C— 'State  Plan 

§  1321.21  What  a  State  plan  is. 

A  State  plan  is  the  document 
submitted  by  a  State  in  order  to  receive 
grants  from  its  allotments  under  this 
part.  It  contains  provisions  required  by 
section  307  of  the  Act  and  implementing 
regulations  and  commitments  that  the 
State  agency  will  administer  or 
supervise  the  administration  of 
activities  funded  under  this  part  in 
accordance  with  all  Federal 
requirements.  A  State  may  receive 
grants  under  this  part  only  under  an 
approved  State  plan.  A  State  may  use  its 
grants  under  this  part  only  for  activities 
under  its  approved  plan. 

§  1321.23  Duration  and  format  of  the  State 
plan. 

The  State  plan  must  be  in  effect  for 
the  three  year  period  specified  by  the 
Commissioner.  A  State  agency  must 
submit  a  State  plan  or  plan  amendment 
to  the  Commissioner  in  accordance  with 
the  Commissioner’s  instructions 
concerning  the  format,  content,  time 
limits,  transmittal  forms,  and 
procedures. 

§  1321.25  Content  of  the  State  plan. 

(a)  Based  on  area  plans.  A  State  plan 
must  be  based  on  area  plans. 

(b)  State  agency  function 
requirements.  A  State  plan  must  provide 
that  the  State  agency  function 
requirements  are  met  for: 

(1)  Proper  and  efficient  methods  of 
administration,  as  provided  in  §  1321.15: 

(2)  Confidentiality  and  disclosure  of 
State  agency  information,  as  provided  in 
§  1321.19: 

(3)  State  agency  advocacy 
responsibilities,  as  provided  in  §  1321.41: 

(4)  State  agency  evaluation  of  service 
needs,  as  provided  in  §  1321.45(a)(8): 

(5)  Evaluation  of  activities  and 
projects  under  the  plan,  as  provided  in 
§  1321.45(a)(9): 

(6)  Development  and  distribution  of  a 
uniform  area  plan  format,  as  provided  in 
§  1321.45(a)(10): 


(7)  Coordination  of  legal  services  as 
provided  in  §  1321.45(a)(13): 

(8)  Commodity  distribution 
agreements,  as  provided  in  §  1321.143: 

(9)  State  advisory  council  on  aging,  as 
provided  in  §  1321.47: 

(10)  State  agency  hearings  for  area 
agencies,  providers,  and  planning  and 
service  area  applicants,  as  provided  in 
§  1321.51: 

(11)  The  requirements  for  area  plan 
approval  and  disapproval,  as  provided 
in  §§1321.81  and  1321.83. 

(c)  Area  agency  and  area  plan 
requirements.  A  State  plan  must  provide 
that  the  area  agency  and  area  plan 
requirements  are  met  for  area  agency 
designation,  and  development  and 
submission  to  the  State  agency  of  an 
area  plan  which  complies  with  the 
requirements  of  section  306  of  the  Act 
and  this  part,  as  provided  in  §  §  1321.61. 
1321.69, 1321.71, 1321.73, 1321.75,  1321.77 
and  1321.79. 

(d)  Service  delivery  requirements.  A 
State  plan  must  provide  that  the  service 
delivery  requirements  are  met  for: 

(1)  A  long-term  care  ombudsman 
program,  as  provided  in  §  1321.43: 

(2)  Restricting  direct  provision  of 
services,  as  provided  in  §  1321.103: 

(3)  All  service  providers  concerning 
licensure,  training,  outreach, 
coordination,  preference  to  those  with 
greatest  economic  or  social  need, 
contributions,  maintenance  of  non- 
Federal  support  for  services,  and 
advisory  role  for  older  persons,  as 
provided  in  §  §  1321.105  through 
1321.115. 

(4)  Multipurpose  senior  center 
activities,  as  provided  in  §§1321.121 
through  1321.137: 

(5)  Nutrition  services,  as  provided  in 
§§  1321.141  through  1321.147: 

(6)  Legal  services,  as  provided  in 
§  1321.161:  and 

(7)  Information  and  referral,  as 
provided  in  §  1321.171. 

(e)  Fiscal  requirements.  A  State  plan 
must  provide  that  the  following  fiscal 
requirements  are  met  for: 

(1)  Expenditures  in  each  fiscal  year  in 
rural  areas  of  105  percent  of  FY  1978 
expenditures,  as  provided  in  §  1321.193: 
and 

(2)  Minimum  expenditures  for  the  long 
term  care  ombudsman  program,  as 
provided  in  §  1321.197. 

(f)  Directory  of  community  focal 
points.  A  State  plan  must  assure  that  the 
State  agency  keeps  a  directory  of  focal 
points  in  the  State. 

(g)  Information  requirements.  The 
State  plan  must  specify: 

(1)  Program  objectives  to  implement 
the  service  delivery  requirements  of 
paragraphs  (d)(1),  and  (d)(4)  through 
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(d)(7)  of  this  section,  which  are 
consistent  with  the  requirements  of  this 
part,  objectives  established  by  the 
Commissioner,  and  objectives 
established  in  area  plans  in  the  State; 

(2)  Documentation  of  the  designation 
of  the  State  agency; 

(3)  A  resource  allocation  plan 
indicating  the  proposed  use  of  all  funds 
directly  administered  by  the  State 
agency; 

(4)  Proposed  methods  for  giving 
preference  to  those  with  greatest 
economic  or  social  need  in  the  provision 
of  services  under  the  plan.  These 
methods — 

(i)  Must  include,  but  are  not  limited  to: 

(A)  Consideration  of  older  persons 
with  greatest  economic  need  in  the 
division  of  the  State  into  planning  and 
service  areas,  as  provided  in  §  1321.53, 
and 

(B)  Consideration  of  older  persons 
with  greatest  economic  need  in  the 
development  of  the  intrastate  funding 
formula,  as  provided  in  §  1321.49. 

(ii)  May  not  include  use  of  a  means 
test.  A  means  test  is  the  use  of  an  older 
person's  income  or  resources  to  deny  or 
limit  that  person's  receipt  of  services 
under  this  part. 

(5)  A  resource  inventory  of  State  and 
Federal  funds  spent  by  other  agencies  in 
the  State  for  services  to  older  persons; 
and 

(6)  An  identification  of  all  planning 
and  service  areas  and  all  area  agencies 
in  the  State. 

§  1321.27  Amendments  to  the  State  plan. 

The  State  agency  must  amend  its  plan 
if: 

(a)  A  new  or  amended  Federal  statute 
or  regulation  requires  a  new  plan 
provision,  or  conflicts  with  any  existing 
plan  provision; 

(b)  A  U.S.  Supreme  Court  decision 
changes  the  interpretation  of  a  statute  or 
regulation; 

(c)  State  law,  organization,  policy,  or 
agency  operation  changes  and  is  not 
accurately  reflected  in  the  plan; 

(d)  The  State  agency  proposes  to  add, 
change  or  delete  any  plan  provision; 

(e)  The  Slate  agency  has  changed  the 
designation  of  any  planning  and  service 
area  or  any  area  agency;  or 

(f)  The  Commissioner  requires  further 
annual  amendments. 

§  1321.29  Development  and  review  of  the 
State  plan  and  plan  amendments. 

(a)  State  plan  based  an  area  plans. 
The  State  agency  must  carry  out  the 
requirement  of  §  1321.25(a)  that  a  State 
plan  must  be  based  on  area  plans  by 
giving  all  area  agencies  in  the  State 
adequate  opportunity  to  participate  in 


the  development  of  the  State  plan  in 
order  to  ensure  that  the  objectives 
established  in  State  and  area  plans  are 
consistent. 

(b)  Public  Hearings.  The  State  agency 
must: 

(1)  Hold  public  hearings  on  the  State 
plan  and  on  all  amendments  to  the  State 
plan. 

(2)  Give  adequate  notice  to  older 
persons,  public  officials  and  other 
interested  parties  of  the  time,  dates  and 
locations  of  the  public  hearings. 

(3)  Hold  public  hearings  throughout 
the  State  at  times  and  locations  which 
permit  older  persons,  public  officials, 
and  other  interested  parties  reasonable 
opportunity  to  participate. 

(c)  Review  by  State  Advisory  Council 
and  State  A-95  Clearinghouse.  The 
State  agency  must  submit  the  State  plan 
or  amendments  for  review  and 
comment,  first  to  the  State  advisory 
council,  and  then  to  the  State  A-95 
clearinghouse. 

(d)  Review  by  the  Governor. 

The  State  agency  must  submit 

the  State  plan  or  plan  amendments  to 
the  Governor  for  review  and  signature. 

§  1321.31  Submission  of  the  State  plan 
and  plan  amendments  to  the  Commissioner 
for  approval. 

The  State  agency  must  submit  the 
State  plan  or  plan  amendments  signed 
by  the  Governor  to  the  Commissioner  at 
least  90  calendar  days  before  the 
proposed  effective  date  of  the  plan,  or 
plan  amendments.  The  Commissioner 
does  not  consider  a  State  plan  or 
amendment  for  approval  unless  it  is 
signed  by  the  Governor. 

§  1321.33  Approval  or  disapproval  of  a 
State  plan  and  plan  amendments. 

(a)  The  Commissioner  approves  any 
State  plan  or  amendment  that  fully 
meets  all  Federal  requirements  including 
the  requirements  of  this  part. 

(b)  If  the  Commissioner  finds  that  any 
required  provision  of  the  plan  is 
unapprovable,  he  or  she  follows  the 
procedures  in  Subpart  J  to  disapprove 
the  plan  and  withhold  further  payments 
to  the  State., 

§  1321.35  How  a  State  agency  is  notified. 

(a)  Approval.  When  the  Commissioner 
approves  a  State  plan  or  amendment, 
the  Commissioner  notifies  the  State 
agency  in  writing. 

(b)  Disapproval.  When  the 
Commissioner  proposes  to  disapprove  a 
State  plan  or  amendment,  the 
Commissioner  notifies  the  State  agency 
in  writing.  The  notice  gives  the  reasons 
for  proposed  disapproval  and  informs 
the  agency  that  it  has  60  days  to  request 
a  hearing  on  the  proposed  disapproval, 


following  the  procedures  specified  in 
Subpart  J. 

§  1321.37  Effective  dates  and 
expenditures  under  an  approved  State  plan 
or  amendment 

(a)  When  a  State  plan  or  amendment 
becomes  effective.  An  approved  State 
plan  or  amendment  become  effective  on 
the  date  of  approval  by  the 
Commissioner. 

(b)  When  an  agency  may  make 
expenditures  under  a  new  plan  or 
amendment.  An  agency  may  not  make 
expenditures  under  a  new  plan  or 
amendment  until  it  is  approved. 

Subpart  D— State  Agency 
Responsibilities 

§  1 32 1 .4 1  Advocacy  responsibilities: 
general. 

The  State  agency  must: 

(a)  Review  and  comment  on  all  State 
plans,  budgets,  and  policies  which  affect 
older  persons; 

(b)  Conduct  public  hearings  on  the 
needs  of  older  persons; 

(c)  Coordinate  statewide  planning  and 
development  of  activities  related  to  the 
purposes  of  the  Act  and  assure  that  each 
area  agency  has  effective  procedures  to 
coordinate  programs  related  to  the 
purposes  of  the  Act  within  the  planning 
and  service  area; 

(d)  Represent  the  interests  of  older 
persons  before  legislative,  executive  and 
regulatory  bodies  in  the  State; 

(e)  Provide  technical  assistance  to  any 
public  or  private  nonprofit  agency, 
organization,  or  association,  or 
individual  representing  older  persons; 

(f)  Establish  and  operate  the  long-term 
care  ombudsman  program  required  by 

§  1321.43;  and 

(g)  Review  and  comment,  on  request, 
on  applications  to  State  and  Federal 
agencies  for  assistance  relating  to 
meeting  the  needs  of  older  persons. 

§  1321.43  Long-term  care  ombudsman 
program. 

(a)  General  rule.  The  State  agency 
must  establish  and  operate  a  statewide 
long-term  care  ombudsman  program  that 
meets  the  requirements  of  paragraphs 

(c)  through  (e)  of  this  section.  The  State 
agency  may  operate  the  ombudsman 
program  directly,  or  by  contract  or  other 
arrangement,  with  any  public  agency  or 
private  nonprofit  organization,  except 
one  that  is — 

(1)  Responsible  for  licensing  or 
certifying  long-term  care  facilities  or 
other  residential  facilities  for  older 
persons,  or 

(2)  An  association,  or  an  affiliate  of  an 
association,  of  long-term  care  facilities 
for  older  persons. 
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(b)  Definition.  For  purposes  of  this 
section,  “long-term  care  facility"  means 
any: 

1)  Skilled  nursing  facility  as  defined  in 
Section  1861(j)  of  the  Social  Security 
Act, 

2)  Intermediate  care  facility  as 
defined  in  Section  1905(c)  of  the  Social 
Security  Act. 

3)  Nursing  home  as  defined  in  Section 
1908(e)  of  the  Social  Security  Act,  or 

4)  Any  other  similar  adult  care  home: 

Option  1:  as  defined  by  State  law  or 

regulations;  or 

Option  2:  licensed  by  the  State  which 
provides  health  related  or  supportive 
social  services  and  domicile  to  at  least 
four  older  persons;  or 

Option  3:  as  defined  by  the  State 
agency  in  the  State  plan  and  approved 
by  the  Commissioner. 

(c)  Functions  of  ombudsman  program. 
The  ombudsman  program  must — 

(1)  Investigate  and  resolve  complaints 
made  by  or  for  older  persons  in  long¬ 
term  care  facilities  about  administrative 
actions  that  may  adversely  affect  their 
health,  safety,  welfare  or  rights. 

(2)  Monitor  the  development  and 
implementation  of  Federal,  State  and 
local  laws,  regulations  and  policies  that 
relate  to  long-term  care  facilities  in  the 
State; 

(3)  Provide  information  to  public 
agencies  about  the  problems  of  older 
persons  in  long-term  care  facilities; 

(4)  Train  volunteers  and  assist  in  the 
development  of  citizens  organizations  to 
participate  in  the  ombudsman  program; 
and 

(5)  Carry  out  other  activities 
consistent  with  the  requirements  of  this 
section  which  the  Commissioner 
determines  appropriate. 

(d)  Access  requirements.  The  State 
agency  must  establish  procedures  to 
ensure  that  the  ombudsman  program: 

(i)  Is  given  appropriate  access  to  long¬ 
term  care  facilities,  patients,  and 
patients’  records:  and 

(ii)  Does  not  obtain  access  to  a 
patient’s  records  without  the  written 
consent  of  the  patient  or  a  legal 
representative  of  the  patient,  or  unless  a 
court  orders  the  disclosure. 

(e)  Confidentiality  and  disclosure 
requirements.  The  State  agency  must 
establish  procedures  for  confidentiality, 
maintenance  and  disclosure  of  records 
and  information  by  the  ombudsman 
program  that  protect  the  confidentiality 
of  patients’  records  and  files  and  meet 
the  following  requirements; 

(1)  No  info^ation  or  records 
maintained  by  the  ombudsman  program 
are  disclosed  unless  the  director  of  the 
program  authorizes  the  disclosure; 


(2)  'The  director  of  the  program  does 
not  disclose  the  identity  of  any  ■ 
complainant  or  resident  unless — 

(i)  'The  complainant  or  resident,  or  a 
legal  representative  or  either,  consents 
in  writing  to  the  disclosure:  or 

(ii)  A  court  orders  the  disclosure. 

(3)  The  State  agency  establishes  a 
statewide  uniform  reporting  system  to 
collect  and  analyze  information  on 
complaints  and  conditions  in  long-term 
care  facilities,  including  information 
provided  under  paragraph  (1)  of  this 
section,  for  the  purpose  of  identifying 
and  resplving  significant  problems.  The 
State  agency  must  submit  this 
information  to  the  agency  of  the  State 
responsible  for  licensing  or  certifying 
long-term  care  facilities  in  the  State  and 
to  the  Commissioner  in  the  manner 
prescribed  by  the  Commissioner. 

§  1321.45  Service  delivery  systems 
responsibilities:  general. 

(а)  The  State  agency  must: 

(1)  Develop  and  administer  the  State 
plan; 

(2)  Divide  the  State  into  planning  and 
service  areas,  as  provided  in  §  1321.53;  • 

(3)  Designate  area  agencies  in  those 
planning  and  service  areas  for  which  the 
State  decides  to  have  an  area  plan 
developed: 

(4)  Approve  and  supervise  the 
administration  of  area  plans; 

(5)  Provide  adequate  and  effective 
opportunities  for  older  persons  to 
express  their  views  to  the  State  agency 
on  policy  development  and  program 
implementation  under  the  plan; 

(б)  Give  preference  to  older  persons 
with  the  greatest  economic  or  social 
need  in  the  delivery  of  services  under 
the  State  plan; 

(7)  Develop  an  intrastate  funding 
formula,  as  provided  in  §  1321.49; 

(8)  Evaluate  the  need  for  social  and 
nutritional  services  in  the  State,  and 
determine  the  extent  to  which  other 
public  and  private  programs  meet  the 
needs: 

(9)  Conduct  periodic  evaluations  of 
activities  and  projects  carried  out  under 
the  State  plan; 

(10)  Develop  and  distribute  a  uniform 
plan  format  and  guidance  for  area  plans 
that  meet  the  requirements  specified  in 
Subpart  F; 

(11)  Provide  technical  assistance  to 
and  regularly  assess  the  performance  of 
area  agencies  and  programs  under  area 
plans; 

(12)  Establish  an  advisory  council  on 
aging,  as  provided  in  §  1321.47; 

(13)  Coordinate  legal  services  for 
older  persons  in  the  State,  give  technical 
assistance,  advice,  and  training  in  the 
provision  of  legal  services  to  older 


persons:  ahd  make  reasonable  efforts  to 
maintain  existing  levels  of  those ' 
services; 

(14)  Have  an  agreement  with  the 
U.S.D.A.  State  Distributing  Agency,  as 
provided  in  §  1321.143; 

(15)  Provide  administrative  and 
hearing  procedures,  as  required  under 
§§  1321.15  and  1321.51; 

(16)  Ensure  that  all  older  persons  in 
the  State  have  reasonably  convenient 
access  to  information  and  referral 
services;  and 

(17)  Maintain  a  directory  of 
community  focal  points  in  the  State. 

(b)  The  State  agency  may: 

(1)  Carry  out  training  and 
development  programs  for  personnel 
involved  in  implementing  this  part;  and 

(2)  Enter  into  contracts  to  carry  out 

demonstration  projects  of  statewide 
significance  relating  to  the  initiation, 
expansion,  or  improvement  of  services 
provided  under  this  part.  ■  - 

§  1321.47  State  advisory  council  an  aging. 

(a)  Functions  of  the  council.  The  State 
agency  must  establish  a  State  advisory 
council  in  accordance  with  paragraphs 
(b)  through  (d)  in  this  section  to  advise 
and  help  the  agency  to — 

(1)  Develop  and  implement  the  State 
plan; 

(2)  Conduct  public  hearings; 

(3)  Represent  the  interests  of  older 
persons;  and 

(4)  Review  and  comment  on  State 
plans,  budgets  and  policies  which  affect 
older  persons. 

(b)  Composition  of  the  Council.  More 
than  fifty  percent  of  the  persons 
appointed  to  the  State  advisory  council 
must  be  at  least  60  years  of  age. 

(c)  Frequency  of  meetings.  The  State 
advisory  council  must  meet  at  least 
quarterly. 

(d)  Support.  The  State  agency  must 
provide  staff  and  assistance  to  the  State 
advisory  council. 

§  1321.49  Intrastate  funding  formula. 

(a)  The  State  agency,  after 
consultation  with  all  area  agencies  in 
the  State,  must  develop  and  use  an 
intrastate  funding  formula  in  accordance 
with  paragraphs  (b)  through  (e)  of  this 
section,  for  the  distribution  of  funds  to 
area  agencies  under  this  part. 

(b)  The  formula  must: 

(1)  Include  a  minimum  funding  base 
for  each  area  plan  in  the  State; 

(2)  Assure  that  rural  areas  in  the  State 
receive  at  least  105  percent  of  the 
amount  spent  under  the  Act  for  services 
in  rural  areas  in  fiscal  year  1978,  as 
provided  in  §  1321.193; 
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(3)  Reflect  the  distribution  throughout 
the  State  of  persons  aged  60  and  over 
with  the  greatest  economic  need;  and 

(4)  Reflect  the  availability  of  other 
State  and  Federal  funds  for  service 
authorized  under  this  part. 

(c)  The  State  agency  must  publish  the 
formula  for  review  and  comment. 

(d)  The  State  agency  must  submit  its 
formula  and  any  proposed  revisions  to 
the  Commissioner  for  review  and 
comment  as  an  attachment  to  the  State 
plan.  The  State  agency  must  submit  with 
the  formula  a  summary  of  comments 
received  on  it. 

(e)  The  State  agency  must  review  and 
update  its  formula  at  least  every  three 
years. 

§  1321.51  State  agency  hearing 
procedures. 

(a)  General  rule.  If  requested  by  the 
person  responsible  for  the  organization, 
the  State  agency  must  provide  a  hearing 
in  accordance  with  paragraphs  (b)  and 
(c)  to¬ 
ll)  A  designated  area  agency  when 

the  State  agency  proposes  to— 

(1)  Initially  disapprove  the  plan  or 
plan  amendment  submitted  by  the 
agency; 

(ii)  Disapprove  an  area  plan  for  failure 
to  comply  substantially  with  the 
requirements  of  this  part;  or 

(iii)  Withdraw  the  agency’s 
designation; 

(2)  Any  unit  of  general  purpose  local 
government,  or  region,  that  is  denied 
designation  as  a  planning  and  service 
area; 

(3)  Any  service  provider  whose 
application  to  provide  services  under  an 
area  plan  is  denied,  or  whose  subgrant 
or  contract  is  terminated  or  not 
renewed,  except  as  provided  in  part  74, 
subpart  M  of  this  title. 

(b)  Timing  of  the  hearing.  The  hearing 
must  be  conpleted  within  120  days  of 
request. 

(c)  Hearing  procedures.  The  hearing 
at  a  minimum  must  include — 

(1)  Timely  written  notice  to  the 
appellant  of  the  basis  for  the  decision  or 
proposed  decision,  and  disclosure  of  the 
evidence  on  which  the  decision  is  taken; 

(2)  An  opportunity  for  the  appellant  to 
appear  before  an  impartial  decision 
maker  to  refute  the  basis  for  the 
decision; 

(3)  An  opportunity  for  the  appellant  to 
be  represented  by  counsel  or  other 
representative; 

(4)  An  opportunity  for  the  appellant  or 
its  representatives  to  be  heard  in  person, 
to  call  witnesses,  and  to  present 
documentary  evidence; 

(5)  An  opportunity  for  the  appellant  to 
cross-examine  witnesses;  and 


(6)  A  written  decision  by  the  impartial 
decision  maker,  setting  forth  the  reasons 
for  the  decision  and  the  evidence  upon 
which  the  decision  is  based. 

(d)  Special  rule  for  units  of  general 
purpose  local  government  applying  for 
planning  and  service  area  designation. 

If  requested  by  the  person  responsible 
for  the  unit,  the  State  agency  must 
provide  a  hearing  on  application  to  any 
unit  of  general  purpose  local  goveriunent 
that  applies  to  be  designated  as  a 
planning  and  service  area.  In  conducting 
the  hearing,  the  State  agency  may  use 
any  procedures  developed  in 
accordance  with  §  1321.15  that  give 
adequate  notice  and  opportunity  to 
participate  to  the  unit  and  to  other 
interested  persons. 

§  1321.53  Designation  of  planning  and 
service  areas. 

(a)  General  rule.  The  State  agency 
must  divide  the  State  into  planning  and 
service  areas. 

(b)  Areas  that  may  be  designated  as  a 
planning  and  service  area. 

(1)  The  State  agency  may  designate  as 
a  planning  and  service  area — 

(1)  Any  unit  of  general  purpose  local 
government; 

(ii)  Any  regional  planning  area,  if  the 
State  decides  that  designation  of  a 
regional  planning  and  service  area  is 
necessary  for  the  effective 
administration  of  programs  under  this 
part;  or 

(iii)  Any  Indian  reservation. 

(2)  The  State  agency  may  include  in 
the  planning  and  service  area  any  areas 
adjacent  to  those  specifled  in 
paragraphs  (b)(l)(i)  and  (ii)  of  this 
section,  if  it  decides  that  including  the 
additional  areas  is  necessary  for  the 
effective  administration  of  programs 
under  this  part. 

(3)  The  State  agency  is  encouraged  to 
include  all  portions  of  an  economic 
development  district  or  an  Indian 
reservation  within  a  single  planning  and 
service  area. 

(c)  Factors  to  be  used  in  designation. 
In  dividing  the  State  into  planning  and 
service  areas,  the  State  agency  must 
consider. 

(1)  The  distribution  in  the  State  of 
persons  60  and  older  with  the  greatest 
economic  need; 

(2) The  boundaries  of  units  of  general 
purpose  local  government,  regions, 
Indian  reservations,  existing  economic 
development  districts,  and  areas  within 
the  State  established  for  the  planning 
and  administration  of  human  services; 

(3)  The  views  of  public  officials  of  the 
units  of  general  purpose  local 
government;  and 


(4)  The  incidence  of  need  for  services 
provided  under  this  part,  and  the 
resources  available  to  meet  those  needs. 

(d)  Application  for  designation.  The 

State  agency  must  provide  an 
opportimity  to  apply  to  be  designated  as 
a  planning  and  service  area  to  any  unit 
of  general  purpose  local  government  or 
region,  or  to  any  Indian  reservation.  The 
application  for  an  Indian  reservation 
must  be  made  by  its  tribal  organization, 
which  is  its  unit  of  general  purpose  local 
government.  ' 

(e)  Decision.  The  State  agency  must 
dociunent  the  basis  for  its  designation  of 
each  planning  and  service  area. 

(f)  Hearing.  The  State  agency  must  ■ 
provide  a  hearing  following  the 
procedures  specified  in  §  1321.51  to  any 
unit  of  general  purpose  local  government 
with  a  population  of  100,000  or  more 
which  applies  for  designation  as  a 
planning  and  service  area,  and  to  any 
other  unit  of  general  purpose  local 
government,  region,  or  Indian  tribal 
reorganization  whose  application  is 
denied. 

(g)  Timetable  for  designation.  The 
State  agency  must  designate  planning 
and  service  areas  in  accordance  with 
the  criteria  specified  in  paragraph  (c)  of 
this  section  within  90  days  after  the 
effective  date  of  these  regulations,  or 
]uly  1, 1980  whichever  is  later. 

1 32 1 .55  Appeal  to  the  Commissioner. 

(a)  General  rule.  A  unit  of  general 
purpose  local  government,  region  or 
Indian  reservation  whose  application  for 
designation  as  a  planning  and  service 
area  is  denied  by  the  State  agency  may 
appeal  the  denial  to  the  Commissioner 
under  the  procedures  specified  in 
paragraphs  (b)  through  (d)  of  this 
section.  The  appeal  for  an  Indian 
reservation  must  be  made  by  its  tribal 
organization  which  is  its  unit  of  general 
purpose  local  government. 

(b)  State  agency  appeal.  The  appellant 
must  first  appeal  to  the  State  agency, 
following  the  procedures  specified  in 

§  1321.51. 

(c)  Time  for  appeal  to  Commissioner. 

If  the  hearing  decision  by  the  State 
agency  is  unfavorable  to  the  appellant, 
the  appellant  may  appeal  to  the 
Commissioner  within  30  calendar  days 
of  the  decision. 

(d)  Review  by  the  Commissioner. 
When  the  Commissioner  receives  an 
appeal,  the  Commissioner  requests  the 
State  agency  to  submit: 

(1)  A  copy  of  the  appellant’s 
application  for  designation  as  a  planning 
and  service  area; 

(2)  A  copy  of  the  written  decision  of 
the  State;  and 
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(3)  Any  other  relevant  information  the 
Commissioner  may  require. 

(e)  Procedures  for  appeal.  The 
procedures  for  the  appeal  consist  of: 

(1)  Prior  written  notice  to  the 
appellant  and  the  State  agency  of  the 
time  and  location  of  the  hearing: 

(2)  The  required  attendance  of  the 
head  of  the  State  agency  or  designated 
representatives; 

(3)  An  opportunity  for  the  appellant  to 
be  represented  by  counsel  or  other 
reapresentative:  and 

(4)  An  opportunity  for  the  appellant  to 
be  heard  in  person  and  to  present 
documentary  evidence. 

(f)  Decision  by  the  Commissioner. 

(1)  The  Commissioner  issues  a  written 
decision. 

(2)  The  Commission  may — 

(i)  Deny  the  appeal  and  uphold  the 
decision  of  the  State  agency; 

(ii)  Uphold  the  appeal  and  require  the 
State  agency  to  designate  the  appellant 
as  a  planning  and  service  area;  or 

(iii)  Take  other  appropriate  action, 
including  negotiating  between  the 
parties  or  remanding  the  appeal  to  the 
State  agency  after  initial  findings. 

(3)  The  Commissioner  upholds  the 
decision  of  the  State  agency  if  the 
agency  followed  the  procedures 
specified  in  §§  1321.51  and  1321.53,  and 
its  decision  was  not  manifestly 
inconsistent  with  the  purposes  of  this 
part. 

§  1321.57  Interstate  planning  and  service 
area. 

(a)  The  Governor  of  each  State  in 
which  a  proposed  planning  and  service 
area  crosses  State  boundaries  may 
request  the  permission  of  the 
Commissioner  to  designate  an  interstate 
planning  and  service  area. 

(b)  Each  Governor  who  requests  this 
permission  must  submit  the  request  as 
part  of  the  State  plan  or  as  an 
amendment  to  the  State  plan. 

(c)  Each  Governor  must  identify  in  the 
request  the  State  agency  proposed  to 
have  lead  responsibility  for 
administrating  programs  within  the 
interstate  planning  and  service  area  and 
must  list  the  conditions  agreed  to  by 
each  State  governing  formation, 
administration,  and  dissolution  of  the 
interstate  planning  and  service  area. 

(d)  if  the  Gommissioner  approves  the 
request  for  designation  of  an  interstate 
planning  and  service  area,  the 
Commissioner  reduces  the  allotment(8) 
of  the  State(s)  without  lead 
responsibility  for  the  administration  of 
programs  within  the  area  in  proportion 
to  the  number  of  individuals  60  and 
older  in  the  State(s)  portion  of  the  area, 
and  adds  the  amount(s)  to  the  allotment 
of  the  State  with  lead  responsibility. 


S  1321.59  Single  State  planning  and 
service  area. 

(a)  Application  for  designation.  A 
State  may  apply  to  the  Commissioner 
for  approval  to  designate  the  entire 
State  as  a  single  planning  and  service 
area. 

(b)  Criteria  for  approval.  The 
Commissioner  may  approve  the 
designation  of  the  State  as  a  single 
planning  and  service  area  if: 

(1)  No  jurisdiction  successfully 
applied  for  designation  as  a  planning 
and  service  area  under  the  procedures 
specified  in  §§  1321.51. 1321.53,  and 
1321.55.  and 

(2)  The  State  agency  demonstrates 
that: 

(i)  The  State  is  not  already  divided  for 
purposes  of  planning  and  administering 
human  services;  or 

(ii)  The  State  is  so  small  or  rural  that 
the  purposes  of  this  part  would  be 
frustrated  if  the  State  was  divided  into 
planning  and  service  areas;  and 

(iii)  The  State  agency  has  the  capacity 
to  carry  out  the  responsibilities  of  the 
area  agency  specified  in  Subparts  E.  F, 
and  G  for  the  entire  State. 

(c)  Approval  by  the  Commissioner.  If 
the  Commissioner  approves  the 
application — 

(1)  The  Commissioner  notifies  the 
State  agency  to  develop  a  Single  State- 
Single  Planning  and  Service  Area  Plan; 

(2)  The  State  agency  must  meet  all  the 
State  and  area  agency  function 
requirements  specified  in  Subparts  B,  D. 
E,  and  G;  and 

(3)  The  approval  does  not  extend 
beyond  three  years. 

(d)  Denial  by  the  Commissioner.  If  the 
Commissioner  denies  the  application, 
the  Commissioner  notifies  the  State  to 
follow  the  procedures  specified  in 

§  1321.53  to  divide  the  State  into 
4)lanning  and  service  areas. 

Subpart  E — Area  Agency  Designation, 
Organization,  Functions 

§  1 32 1 .6 1  Designation  and  functions  of 
area  agencies. 

(a)  General  rule.  The  State  agency 
must  designate  an  area  agency  in  each 
planning  and  service  area  in  which  the 
State  agency  decides  to  allocate  funds 
under  this  part. 

(b)  Purpose  of  designation.  The  area 
agency  must; 

(1)  Develop  and  administer  the  area 
plan  for  a  comprehensive  and 
coordinated  system  of  services;  and 

(2)  Serve  as  the  advocate  and  focal 
point  for  older  persons  in  the  planning 
and  service  area. 

(c)  Procedures  before  designation. 
Before  designating  or  redesignating  an 


area  agency,  the  State  agency  must — 

(1)  Determine,  through  an  on-site 
assessment,  the  capacity  of  the  agency 
to  carry  out  all  the  functions  of  an  area 
agency  specified  in  this  part;  and 

(2)  Consider  the  views  of  the  unit  or 
units  of  general  purpose  local 
government  within  the  planning  and 
service  area. 

(d)  Timetable  for  designation.  The 
State  agency  must  make  any  initial 
designations  or  redesignation  of  area 
agencies  within  150  days  after  the 
effective  date  of  these  regulations,  or  by 
September  30, 1980,  whichever  is  later. 

§  1321.63  Types  of  agencies  that  may  be 
an  area  agency. 

(a)  The  State  agency  may  designate  as 
an  area  agency  any  one  of  the  following 
types  of  agencies  that  has  the  authority 
and  the  capacity  to  carry  out  the 
functions  of  an  area  agency; 

(1)  An  established  office  on  aging 
which  operates  within  the  planning  and 
service  area; 

(2)  Any  office  or  agency  of  a  unit  of 
general  purpose  local  government  that  is 
proposed  by  the  chief  elected  official  of 
the  unit; 

(3)  Any  office  or  agency  proposed  by 
the  chief  elected  officials  of  a 
combination  of  units  of  general  purpose 
local  government;  or 

(4)  Any  other  public  or  private 
nonprofit  agency,  except  any  regional  or 
local  agency  of  the  State. 

(b)  In  designating  or  redesignating  an 
area  agency,  the  agency  must  give 
preference  to: 

(1)  An  established  office  on  aging;  or 

(2)  An  Indian  tribal  organization  in 
any  planning  and  service  area  whose 
boundaries  are  essentially  the  same  as 
those  of  an  Indian  reservation. 

§  1321.65  Organization  of  the  area 
agency. 

An  area  agency  may  be  either — 

(a)  An  agency  whose  single  purpose  is 
to  administer  programs  in  the  field  of 
aging;  or 

(b)  A  multipurpose  agency  established 
to  administer  human  services  in  the 
area.  A  multipurpose  agency  may 
delegate  all  its  authority  under  this  part 
to  a  designated  organizational  unit  in 
the  agency. 

§1321.67  Staffing. 

Subject  to  merit  system  requirements, 
the  area  agency  must  give  preference  in 
hiring  for  full  or  part  time  positions  to 
persons  age  60  or  older. 

§  1 32 1 .69  Area  agency  procedures. 

The  area  agency  must  have  written 
procedures  for  carrying  out  all  its 
functions  under  this  part  that  meet 
procedural  requirements  specified  by 
the  State  agency. 
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Subpart  F— Area  Plan 

§  1321.71  What  Is  an  area  plan. 

An  area  plan  is  the  document 
submitted  by  an  area  agency  to  the 
State  agency  in  order  to  receive 
subgrants  from  the  State  agency’s  grants 
under  this  part.  The  area  plan  contains 
provisions  required  by  the  Act  and  this 
part  and  commitments  that  the  area 
agency  will  administer  activities  funded 
imder  this  part  in  accordance  with  all 
Federal  requirements.  The  area  plan 
also  contains  a  detailed  statement  of  the 
manner  in  which  the  area  agency  is 
developing  a  comprehensive  and 
coordinated  system  throughout  the 
planning  and  service  area  for  all 
services  authorized  under  this  part.  An 
area  agency  may  receive  subgrants 
under  this  part  only  under  an  approved 
area  plan.  An  area  agency  may  use  its 
subgrants  under  this  part  only  for 
activities  under  its  approved  plan. 

§  1 32 1 .73  Duration  and  format  of  the  area 
plan  and  plan  amendments. 

(a)  The  area  plan  must  be  for  the  three 
year  period  specified  by  the  State 
agency. 

(b)  The  area  agency  must  submit  an 
area  plan  or  amendment  to  the  State 
agency  in  accordance  with  the  uniform 
area  plan  format  and  other  instructions 
issued  by  the  State  agency. 

§  1321.75  Comprehensive  and 
coordinated  service  delivery  system. 

(a)  General  rule.  The  area  plan  must 
provide  for  the  development  of  a 
comprehensive  and  coordinated  service 
delivery  system  for  all  social  and 
nutrition  services  needed  by  older 
persons  in  the  planning  and  service  area 
through  which  the  area  agency  enters 
into  new  cooperative  arrangements  with 
other  service  planners  and  providers 

to — 

(1)  Facilitate  access  to  and  utilization 
of  all  existing  services;  and 

(2)  Develop  social  and  nutrition 
services  effectively  and  efficiently  to 
meet  the  needs  of  older  persons. 

(b)  Service  components  of  a 
comprehensive  and  coordinated  service 
delivery  system  that  may  be  funded 
under  this  part  are: 

(1)  Services  which  facilitate  access, 
such  as  transportation,  outreach, 
information  and  referral,  escort, 
individual  needs  assessment  and  service 
management; 

(2)  Services  provided  in  the 
community,  such  as  congregate  meals, 
continuing  education,  health,  legal 
services,  program  development  and 
coordination  activities,  advocacy, 
information  and  referral,  individual 
needs  assessment  and  service 
management,  casework,  counseling 
(concerning  financial  problems,  welfare, 
the  use  of  facilities  and  services,  pre> 


retirement  or  second  career),  day  care, 
protective  services,  health  screening, 
services  designed  for  the  unique  needs 
of  the  disabled,  emergency  services, 
including  disaster  relief  services, 
residential  repair  and  renovation, 
physical  fitness,  and  recreation  services, 
services  in  helping  to  obtain  adequate 
housing.  Alteration,  renovation, 
acquisition  and,  where  permitted 
according  to  the  provisions  of 
§  1321.131,  construction  of  facilities  for 
use  as  multipurpose  senior  centers,  are 
community  services  for  purposes  of  this 
part; 

(3)  Services  provided  in  the  home  such 
as;  home  health,  homemaker  services, 
home  health  aide  services, 
preinstitutional  evaluation,  casework, 
counseling,  chore  maintenance,  visiting, 
shopping,  readers,  letter  writing,  and 
telephone  reassurance;  and  may  include 
home  delivered  meals  and  nutrition 
education;  and 

(4)  Services  provided  to  residents  of 
care  providing  facilities,  such  as 
casework,  counseling,  placement  and 
relocation  assistance,  group  services, 
complaint  and  grievance  resolution  and 
visiting.  Care  providing  facilities  include 
long  term  care  facilities,  as  defined  in 

§  1321.43(b),  emergency  shelters,  and 
other  congregate  living  arrangements. 

§  1321.77  Content  of  the  area  plan. 

(a)  Comprehensive  and  coordinated 
system.  An  area  plan  must  provide  for 
the  comprehensive  and  coordinated 
service  delivery  system  specified  in 

§  1321.75. 

(b)  Area  agency  function 
requirements.  An  area  plan  must 
provide  that  the  area  agency  function 
requirements  are  met  for: 

(1)  Monitoring,  evaluation,  and 
commenting  on  policies  and  programs 
affecting  the  elderly,  as  provided  in 

§  1321.91(a); 

(2)  Arrangements  with  children's  day 
care  organizations  as  provided  in 

§  1321.93(1); 

(3)  Arrangements  with  educational 
institutions,  as  provided  in  §  1321.93(m); 

(4)  Assessment  of  need  for  services  in 
the  planning  and  service  area,  and 
evaluation  of  effectiveness  of  services 
being  provided,  as  provided  in 

§  1321.93(b); 

(5)  Entering  into  subgrants  or 
contracts  for  the  provision  of  services 
under  the  plan,  as  provided  in 

§  1321.93(c); 

(6)  Technical  assistance  and 
evaluation  of  all  providers,  as  provided 
in  §  1321.93(d); 

(7)  Taking  into  account  the  views  of 
older  participants,  as  provided  in 

S  1321.93(i): 

(8)  Outreach  efforts,  as  provided  in 
Sl321.93(k); 


(9)  Designation  of  community  focal 
points,  as  provided  in  §  1321.95;  and 

(10)  Coordination  with  other  Federal 
programs  serving  older  persons,  as 
provided  in  §  1321.99. 

(c)  Service  delivery  requirements.  An 
area  plan  must  provide  that  the  service 
delivery  requirements  are  met  for: 

(1)  Preference  to  older  persons  with 
greatest  economic  or  social  need,  as 
provided  in  §  1321.93(g); 

(2)  Restricting  direct  provision  of 
services,  as  provided  in  §  1321.103; 

(3)  All  service  providers  concerning 
licensure,  training,  outreach, 
coordination,  preference  to  those  with 
greatest  economic  or  social  need, 
contributions,  maintenance  of  non- 
Federal  support  for  services,  and 
advisory  role  for  older  persons,  as 
provided  in  §§  1321.105  through 
1321.115; 

(4)  Multipurpose  senior  centers 
activities,  as  provide  in  §  §  1321.121 
through  1321.137; 

(5)  Nutrition  services,  as  provided  in 
§§  1321.141  through  1321.147; 

(6)  Legal  services,  as  provided  in 
§§  1321.161; 

(7)  Information  and  referral  services, 
as  provided  in  §  1321.171;  and 

(8)  Transportation  services,  as 
provided  in  §  1321.181. 

(d)  Fiscal  requirements.  An  area  plan 
must  provide  that  the  requirement  of 

§  1321.195  is  met  for  expenditure  of  50 
percent  of  its  social  services  allotment 
for  priority  services. 

(e)  Informational  requirements.  The 
area  plan  must  specify: 

(1)  Program  objectives  to  implement 
the  service  delivery  requirements 
specified  in  paragraphs  (c)(1),  and  (c)(4) 
through  (c)(7)  of  this  section,  that  are 
consistent  with  the  requirements  of  this 
part  and  objectives  established  by  the 
State  agency; 

(2)  A  resource  allocation  plan 
indicating  the  proposed  use  of  all  funds 
directly  administered  by  the  area 
agency; 

(3)  An  inventory  of  programs  operated 
by  other  agencies  in  the  planning  and 
service  area  for  services  to  older 
persons; 

(4)  A  description  of  community 
services  areas  and  an  identification  of 
designated  community  focal  points; 

(5)  Methods  the  area  agency  uses  to 
set  services  priorities  under  the  plan, 
particularly  those  services  speciHed  in 
§  1321.195;  and 

(6)  Proposed  methods  for  giving 
preference  to  those  with  greatest 
economic  or  social  need  in  the  provision 
of  services  under  the  plan.  These 
methods — 

(i)  Must  include,  but  are  not  limited  to, 
consideration  of  older  persons  with 


Federal  Register  /  Vol.  44.  No.  148  /  Tuesday.  luly  31.  1979  /  Proposed  Rules 


45053 


greatest  economic  need  in  the 
designation  of  community  service  areas 
and  community  focal  points,  as  provided 
in  1 1321.95;  and 

(ii)  May  not  include  use  of  a  means 
test.  A  means  test  is  the  use  of  an  older 
person’s  income  or  resources  to  deny  or 
limit  that  person’s  receipt  of  services 
under  this  part. 

§  1321.79  Amendments  to  the  area  plan. 

The  area  agency  must  amend  the  plan 
if: 

(a)  A  new  or  amended  State  or 
Federal  statute  or  regulation  requires  a 
new  provision,  or  conflicts  with  any 
existing  plan  provision; 

(b)  A  U.S.  Supreme  Court  decision 
changes  the  interpretation  of  a  statute  or 
regulation; 

(c)  Local  law,  organization,  policy,  or 
agency  operation  changes  and  is  no 
longer  accurately  reflected  in  the  area 
plan: 

(d)  The  area  agency  proposes  to  add. 
change,  or  delete  any  area  plan 
provision;  or 

(e)  The  State  agency  requires  further 
annual  amendments. 

§  1321.81  Development  and  review  of  the 
area  plan  and  plan  amendments. 

(a)  Public  hearing. 

(1)  The  area  agency  must  hold  at  least 
one  public  hearing  on  the  area  plan  and 
on  all  amendments  to  the  area  plan. 

(2)  The  area  agency  must  give 
adequate  notice  to  older  persons,  public 
officials,  and  other  interested  parties  of 
the  times,  dates,  and  locations  of  the 
public  hearing(s). 

(3)  The  area  agency  must  hold  the 
public  hearing(s)  at  a  time  and  location 
which  permit  older  persons,  public 
officials,  and  other  interested  parties 
reasonable  opportunity  to  participate. 

(b)  Review  and  comments  by  advisory 
council  and  A-95  clearinghouse.  The 
area  agency  must  submit  the  area  plan 
and  amendments  for  review  and 
comment,  first  to  the  area  advisory 
council  and  then  to  the  State  A-95 
clearinghouse. 

(c)  State  agency  approval.  The  area 
agency  must  submit  the  area  plan  or 
amendments  to  the  State  agency  for 
approval,  following  procedures  specified 
by  the  State  agency. 

§  1 32 1 .83  Approval  or  disapproval  of  an 
area  plan  and  plan  amefKlments. 

(a)  The  State  agency  must  approve  an 
area  plan  or  amendment  which  meets 
the  requirements  of  this  part. 

(b)  If  the  State  Hnds  that  a  plan  is 
unapprovable,  or  if  the  State  agency 
proposes  to  terminate  the  designation  of 
an  area  agency,  or  to  find  that  the 
provisions  or  administration  of  an 
approved  area  plan  no  longer 
substantially  comply  with  the 


requirements  of  this  part,  the  State 
agency  must  follow  the  procedures 
specified  in  §  1321.51  to  terminate  the 
plan  or  the  agency  designation. 

§  1321.85  Termination  of  funds  and 
continuity  of  services. 

(a)  The  State  agency  must  withhold 
further  payments  to  an  area  agency 
whenever  the  State  agency,  after 
reasonable  notice  and  opportunity  for  a 
hearing,  as  provided  in  §  1321.51,  finds 
that — 

(1)  The  area  agency  does  not  meet  the 
requirements  of  this  part. 

(2)  The  plan  or  plan  amendment  is  not 
approvable;  or 

(3)  There  is  substantial  failure  in  the 
provisions  or  administration  of  an 
approved  area  plan  to  comply  with  any 
provision  of  this  part. 

(b)  If  the  State  agency  terminates 
funds  under  paragraph  (a)  of  this 
section,  it  must  notify  the  Commissioner 
in  writing  of  its  action;  provide  a  plan 
for  the  continuity  of  services  in  the 
affected  planning  and  service  area,  and 
designate  a  new  area  agency  in  the 
planning  and  service  area  in  a  timely 
manner. 

(c)  If  necessary  to  ensure  continuity  of 
services  in  a  planning  and  service  area, 
the  State  agency  may,  for  a  period  of  up 
to  180  days  after  its  final  decision  to 
withdraw  designation  of  an  area 
agency— 

(1)  Perform  the  responsibilities  of  the 
area  agency;  or 

(2)  Assign  the  responsibilities  of  the 
area  agency  to  another  agency  in  the 
planning  and  service  area. 

Subpart  G— Area  Agency 
Responsibilities 

§  1 32 1 .9 1  Advocacy  responsibilities  of  the 
area  agency. 

The  area  agency  must — 

(a)  Monitor,  evaluate,  and  comment 
on  all  policies,  programs,  hearings, 
levies,  and  community  actions  which 
affect  older  persons; 

(b)  Conduct  public  hearings  on  the 
needs  of  older  persons; 

(c)  Represent  the  interests  of  older 
persons  to  public  officials,  public  and 
private  agencies  or  organizations; 

(d)  Coordinate  activities  in  support  of 
the  statewide  long-term  care 
ombudsman  program;  and 

(e)  Coordinate  planning  with  other 
agencies  and  organizations  to  promote 
new  or  expanded  benefits  and 
opportunities  for  older  persons. 

§  1321.93  Area  agency  general  planning 
and  management  responsibilities. 

The  area  agency  must: 

(a)  Develop  and  administer  an  area 
plan  for  a  comprehensive  and 
coordinated  service  delivery  system  in 


the  planning  and  service  area,  in 
compliance  with  all  applicable  laws  and 
regulations,  including  all  requirements 
of  this  part; 

(b)  Assess  the  kinds  and  levels  of 
services  needed  by  older  persons  in  the 
planning  and  service  area,  and  the 
effectiveness  of  other  public  or  private 
programs  serving  those  needs; 

(c)  Except  as  provided  in  §  1321.103, 
enter  into  subgrants  or  contracts  to  ... 
provide  all  services  under  the  plan; 

(d)  Provide  technical  assistance, 
monitor,  and  periodically  evaluate  the 
performance  of  all  service  providers 
under  the  plan; 

(e)  Coordinate  the  administration  of 
its  plan  with  the  Federal  programs 
specified  in  §  1321.99,  and  with  other 
Federal.  State  and  local  resources  in 
order  to  develop  the  comprehensive  and 
coordinated  service  system  required  by 
§  1321.75; 

(f)  Establish  an  advisory  council  as 
required  by  §  1321.97; 

(g)  Give  preference  in  the  delivery  of 
services  under  the  area  plan  to.older 
persons  with  the  greatest  economic  or 
social  need; 

(h)  Assure  that  older  persons  in  the 
planning  and  service  area  have 
reasonably  convenient  access  to 
information  and  referral  services; 

(i)  Provide  adequate  and  effective 
opportunities  for  older  persons  to 
express  their  views  to  the  area  agency 
on  policy  development  and  program 
implementation  under  the  plan; 

(j)  Divide  the  entire  planning  and 
service  area  into  community  service 
areas  and  designate  community  focal 
points,  as  required  by  §  1321.95; 

(k)  Have  outreach  efforts,  with  special 
emphasis  on  the  rural  elderly,  to  identify 
older  individuals  with  greatest  economic 
or  social  needs  and  inform  them  of  the 
availability  of  services  under  the  plan; 

(l)  If  possible,  have  arrangements  with 
children’s  day  care  organizations  under 
which  older  persons  can  volunteer  to 
help  provide  the  day  care; 

(m)  If  possible,  have  arrangements 
with  local  educational  agencies, 
institutions  of  higher  education,  and 
nonprofit  private  organizations,  to  use 
the  services  provided  older  individuals 
under  the  community  schools  program  of 
the  Elementary  and  Secondary 
Education  Act  of  1965. 

(n)  Develop  and  publish  the  methods 
that  the  agency  uses  to  establish 
priorities  for  services,  particulariy  those 
specified  in  §  1321.195. 

§  1321.95  Designation  of  community  focal 
points. 

(a)  Purpose.  Hie  area  agency,  where 
feasible,  must  designate  one  community 
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focal  point  in  each  community  service 
area  to  provide  a  place  for  ready  access 
to  services  furnished  under  the  plan. 

(b)  Procedures  for  designating 
community  focal  point.  Tlje  area  agency 
must  use  the  following  procedures  in 
designating  community  focal  points. 

(1)  In  order  to  decide  in  which 
communities  to  designate  a  focal  point, 
the  area  agency  must  divide  the  entire 
planning  and  service  area  into 
community  service  areas,  after 
considering: 

(1)  The  incidence  of  older  persons  with 
the  greatest  economic  need; 

(ii)  The  delivery  pattern  of  services 
funded  under  this  part; 

(iii)  The  delivery  pattern  of  services 
funded  from  other  sources; 

(iv)  The  geographic  boundaries  of 
communities  and  natural  neighborhoods; 
and 

(v)  The  location  of  agencies  or 
organizations  with  the  capacity  and 
willingness  to  carry  out  the  functions  of 
a  community  focal  point. 

(2)  The  area  agency  may  designate  as 
a  community  focal  point  only  an 
organization  that  is  able  and  willing  to 
make  some  provision  for: 

(i)  Individual  needs  assessment; 

(ii)  Information  and  referral; 

(iii)  Access  to  emergency  services, 
twenty-four  hours  a  day,  seven  days  a 
week;  and 

{iv)  Collocation  of  services. 

(3)  The  area  agency  must  give  special 
consideration  in  designating  community 

'  focal  points  to  multipurpose  senior 
centers;  and 

(4)  If  the  area  agency  decides  it  is  not 
feasible  to  designate  a  focal  point  in  any 
community  service  area,  it  must  keep  a 
written  record  of  the  basis  for  its 
decision. 

§  1321.97  Area  agency  advisory  council. 

(a)  Functions  of  council.  The  area 
agency  must  establish  an  advisory 
council  in  accordance  with  paragraphs 

(b)  through  (d)  of  this  section  to  advise 
the  agency  to: 

(1)  Develop  and  administer  the  area 
plan; 

(2)  Conduct  public  hearings; 

(3)  Represent  the  interests  of  older 
persons;  and 

(4)  Review  and  comment  on  all 
community  policies,  programs  and 
actions  which  affect  older  persons. 

(b)  Composition  of  the  council.  The 
advisory  council  must  be  made  up  of: 

(1)  More  than  50  percent  older 
persons; 

(2)  Representatives  of  older  persons; 

(3)  Local  elected  officials;  and 

(4)  The  general  public. 

(c)  The  agency  may  use  the  advisory 


council  to  assist  it  in  carring  out  any  of 
its  functions. 

(d)  The  area  agency  must  provide  staff 
and  assistance  to  the  advisory  council. 

{ 1321.99  Coordination  with  other 
programs. 

In  carrying  out  its  responsibilities  for 
the  development  of  a  comprehensive 
and  coordinated  system,  the  area 
agency  must  establish  effective  and 
efficient  procedures  for  coordinating 
programs  funded  under  this  part  with 
the  following  programs: 

(1)  Health  systems  agencies 
designated  under  Title  XV  of  the  Public 
Health  Services  Act; 

(2)  The  Comprehensive  Employment 
and  Training  Act  of  1973; 

(3)  Title  II  of  the  Domestic  Volunteer 
Act  of  1973* 

(4)  Titles  II.  XVI,  XVIII,  XIX.  and  XX 
of  the  Social  Security  Act; 

(5)  Sections  231  and  232  of  the 
National  Housing  Act; 

(6)  The  United  States  Housing  Act  of 
1937; 

(7)  Section  202  of  the  Housing  Act  of 
1959; 

(8)  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974; 

(9)  Section  222(a)(8)  of  the  Economic 
Opportunity  Act  of  1964; 

(10)  The  community  schools  program 
under  the  Elementary  and  Secondary 
Education  Act  of  19^;  and 

(11)  Sections  3,  5, 9  and  16  of  the 
Urban  Mass  Transportation  Act  of  1964. 

Subpart  H— Service  Requirements 
General  Requirements  Applicable  to  All 
Services 

§  1321.101  State  agency  approval  of  area 
agency  subgrants  or  contracts. 

(a)  The  State  agency  may  not  require 
the  area  agency  to  submit  for  prior 
review  or  approval  any  proposed 
subgrants  or  contracts  with  public  or 
private  nonprofit  agencies  or 
organizations. 

(b)  The  area  agency  must  submit  to 
the  State  agency  for  prior  approval  any 
proposed  contracts  with  profit  making 
organizations  for  services  under  the 
area  plan.  The  State  agency  may 
approve  the  contracts  only  if  the  area 
agency  demonstrates  that  the  profit 
making  organization  would  provide 
services  in  a  manner  clearly  superior  to 
other  available  public  or  private 
nonprofit  providers. 

§  1321.103  Direct  provision  of  services  by 
State  and  area  agencies. 

(a)  General  rule.  A  State  or  area 
agency  must  use  subgrants  or  contracts 
with  service  providers  to  provide  all 
services  under  this  part  unless  the  State 
agency  decides  that  direct  provision  of  a 
service  by  the  State  or  area  agency  is 


necessary  to  assure  an  adequate  supply 
of  the  service.  A  State  agency  may  only 
provide  direct  services  when  the  State 
has  been  designated  as  a  single  planning 
and  service  area,  as  provided  in 
§  1321.59. 

(b)  Test  for  adequate  supply  for 
services  related  to  area  agency 
statutory  functions. 

(1)  For  any  of  the  services  directly 
related  to  an  area  agency's  statutory 
functions,  direct  provision  is  necessary 
to  assure  an  adequate  supply  if  the  State 
agency  decides  that  the  area  agency  (or 
the  State  agency  in  a  single  planning 
and  service  area  State)  can  perform  the 
services  more  effectively  and  efficiently 
than  any  other  agency. 

(2)  Services  directly  related  to  the 
statutory  advocacy  and  service  delivery 
functions  of  the  area  agency  are  those 
which  must  be  performed  in  a  consistent 
manner  throughout  the  agency’s 
jurisdiction.  These  services  are; 
information  and  referral,  outreach, 
advocacy,  program  development, 
coordination,  individual  needs 
assessment  and  case  management. 

(c)  Test  for  adequate  supply  for  other 
services. 

(1)  For  any  other  service  funded  under  ■ 
this  part,  direct  provision  is  necessary  to 
assure  an  adequate  supply  if; 

(1)  The  area  agency  was  providing  the 
service  before  the  agency’s  initial 
designation  after  the  effective  date  of 
these  regulations  and  requiring  it  to  stop 
providing  the  service  would  result  in  a 
disruption  of  the  service;  or 

(ii)  No  other  agency  can  and  will 
effectively  provide  the  service. 

(2)  These  services  include  all  other 
services  funded  under  the  area  plan, 
such  as  nutrition,  homemaker, 
transportation,  and  legal  services.  They 
do  not  include  any  ombudsman  services 
provided  by  the  State  agency  under 

§  1321.43. 

(d)  Services  not  under  this  part.  The 
area  agency  may  plan,  coordinate,  and 
provide  services  funded  under  other 
programs,  if  it  does  not  use  funds  under 
this  part  for  those  services;  and  if  it 
continues  to  meet  all  its  area  agency 
responsibilities. 

§1321.105  Licensure  requirement. 

All  services  provided  under  this  part 
must  meet  any  existing  State  and  local 
licensure  requirements  for  the  provision 
of  those  services. 

§  1321.107  Training,  outreach,  and 
coordination. 

All  service  providers  under  this  part 
must  have  procedures  for: 

(a)  Outreach  activities  to  ensure 
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participation  of  eligible  older  persons; 

(b)  Training  and  use  of  elderly 
volunteers  and  paid  personnel;  and 

(c]  Coordination  with  other  service 
providers  in  the  planning  and  service 
area. 

§  1321.109  Preference  for  those  with 
greatest  economic  or  sociai  need. 

All  service  providers  under  this  part 
must  give  preference  to  those  with 
greatest  economic  or  social  need. 

Service  providers  may  use  methods  such 
as  location  of  services  and 
specialization  in  the  types  of  services 
most  needed  by  these  groups  to  meet 
this  requirement.  No  service  provider 
may  use  a  means  test. 

§  1 32 1 . 1 1 1  Contributions  for  services 
under  the  area  plan. 

(a)  Opportunityy  to  contribute.  Each 
service  provider  under  the  area  plan 
must — 

(1)  Give  each  older  person  who 
receives  a  service  information  about  the 
cost  of  the  service; 

(2)  Give  each  older  person  an 
opportunity  to  contribute  to  part  or  all  of 
the  cost  of  the  service; 

(3)  Tell  each  older  person  that  he  or 
she  may  decide  freely  whether  or  not  to 
contribute  and  how  much; 

(4)  Avoid  the  appearance  of  pressure 
to  contribute; 

(5)  Protect  the  privacy  of  each  older 
person  with  respect  to  his  or  her 
contribution: 

(6)  Have  appropriate  procedures  to 
safeguard  and  account  for  all 
contributions;  and 

(7)  Use  all  contributions  to  expand  the 
services  of  the  provider  under  this  part. 
Nutrition  services  providers  must  use  all 
contributions  to  increase  the  number  of 
meals  served. 

(b)  Contribution  schedules.  The  area 
agency  must  permit  each  service 
provider  to  develop  a  suggested 
contribution  schedule  for  services 
provided  under  this  part.  In  developing  a 
contribution  schedule  the  provider  must 
consider  the  income  ranges  of  older 
persons  in  the  community  and  the 
provider’s  other  sources  of  income. 

(c)  Failure  to  contribute.  The  area 
agency  may  not  allow  any  service 
provider  to  deny  an  older  person  a 
service  because  the  older  person  would 
not  contribute  for  the  service. 

§  1 32 1 . 1 1 3  Maintenance  of  non-Federal 
support  for  services. 

Each  service  provider  under  the  area 
plan  must — 

(a)  Assure  that  funds  under  this  part 
are  not  used  to  replace  funds  from  non- 
Federal  organizational  sources;  and 


(b)  Agree  to  continue  or  initiate  efforts 
to  obtain  private  and  other  public 
organizational  support  for  services 
funded  under  this  part. 

§  1321.1 15  Advisory  role  to  service 
providers  of  older  persons. 

Each  service  provider  under  the  area 
plan  must  have  procedures  for  obtaining 
the  views  of  participants  on  the  services 
they  receive. 

Multipurpose  Senior  Centers 
§  1 32 1 . 1 2 1  Multipurpose  senior  centers. 

(a)  Purpose  of  making  awards.  The 
area  agency  may  award  social  service 
funds  under  this  part  for  the  following 
senior  center  activities: 

(1)  Alteration,  leasing  for  at  least  10 
years,  or  renovation  of  a  facility 
including  a  mobile  facility,  for  use  as  a 
senior  center; 

(2)  Subject  to  the  provisions  of 
§  1321.131,  the  acquisition  or 
construction  of  a  facility  including  a 
mobile  facility  for  use  as  a  senior  center, 
or 

(3)  The  costs  of  professional  and 
technical  personnel  required  for  the 
operation  of  multipurpose  senior 
centers. 

(b)  Definitions.  For  purposes  of  this 
subpart, 

(1)  “Acquiring”  means  purchasing  or 
obtaining  ownership  of  an  existing 
facility  for  use  as  a  senior  center. 

(2)  “Altering"  or  “renovating”  means 
making  modifications  to  an  existing 
facility  which  are  necessary  for  its 
effective  use  as  a  senior  center.  This 
includes  restoration,  repair,  expansion 
which  is  not  more  than  twice  the  square 
footage  of  the  original  facility,  and  all 
related  physical  improvements. 

(3)  “Construction”  means  the  building 
of  a  new  facility,  including  the  costs  of 
land  acquisition  and  architectural  and 
engineering  fees. 

(4)  “Structural  change”  means  any 
change  to  the  load  bearing  members  of  a 
building. 

(c)  General  requirements  for  senior 
center  awards. 

(1)  Type  of  agency.  The  area  agency 
may  award  multipurpose  senior  center 
funds  to  either  a  public  or  private 
nonprofit  agency  or  organization. 

(2)  Minimum  service  requirements  for 
funding.  Funds  may  be  awarded  for  the 
purposes  specified  in  paragraph  (a)  of 
this  section  only  for  a  senior  center 
which — 

(i)  Serves  a  cross  section  of  all 
segments  of  the  older  population  of  its 
service  area,  with  special  emphasis  on 
those  in  greatest  economic  or  social 
need; 

(ii)  Operates  a  program  of  group 
activities,  individual  services  and 
community  service  opportunities  in  each 


of  the  following  categories  of  service:  (a) 
access  service;  (b)  community  services; 

(c]  in-home  services;  and  (d)  services  in 
care  providing  facilities; 

(iii)  Provides  for  necessary 
cordination  with  other  services  and 
programs  in  the  service  area,  by 
collocating  staff  and  services  of  other 
programs  at  the  senior  center  or 
referring  individuals  needing  services  to 
other  service  providers:  and 

(iv)  Operates  its  service  program  from 
a  safe  and  physically  accessible 
structure.  Access  to  the  service  program 
must  be  available  to  older  persons  at 
least  45  hours  per  week,  except  that  the 
State  agency  may  set  shorter  access 
hours  for  centers  in  rural  areas. 

(3)  Preference  for  community  focal 
points.  The  area  agency  must  give 
preference  in  making  awards  to 
agencies  or  organizations  which  have 
been  or  will  be  designated  as 
community  focal  points  in  communities 
and  neighborhoods  with  the  greatest 
social  or  economic  needs. 

§  1321.123  Compliance  with  health,  safety, 
and  construction  requirements. 

(a)  General.  A  recipient  of  any  award 
for  senior  center  activities  must  comply 
with  all  applicable  State  and  local 
health,  fire,  safety,  building,  zoning  and 
sanitation  laws,  ordinances  or  codes. 

(b)  Life  Safety.  A  recipient  of  any 
multipurpose  senior  center  award  must: 

(1)  Comply  with  the  provisions  of  the 
National  Fire  Protection  Association  101 
Life  Safety  Code,  applicable  building 
occupancy  classification,  or  State  or 
local  codes,  whichever  is  most  stringent; 

(1)  These  regulations  incorporate  by 
reference  the  “Life  Safety  Code.”  (NFPA 
No.  101, 1976  edition).  This  code  is 
available  from  the  National  Fire 
Protection  Association,  470  Atlantic 
Avenue,  Boston,  Ma.  02210  at  a  cost  of 
$5.00  per  copy. 

(ii)  A  copy  of  the  "Life  Safety  Code”  is 
available  for  inspection  at  the 
Administration  on  Aging,  Public 
Inquiries,  Room  4146,  330  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201, 
and  at  the  Office  of  the  Federal  Register 
library.  Room  8401, 1100  L  Street  N.W., 
Washington,  D.C.  20408. 

(2)  Install  an  adequate  number  of 
smoke  detectors  in  the  senior  center; 
and 

(3)  Have  a  plan  for  assuring  the  safety 
of  older  persons  in  a  natural  disaster  or 
other  safety  threatening  situation. 

(b)  Architectural  Barriers.  A  recipient 
of  an  award  for  construction  of  a  senior 
center  must  assure  that  plans  and 
specifications  for  the  facility  comply 
with  regulations  relating  to  minimum 
standards  of  construction,  particularly 
with  the  requirements  of  the 
Architectural  Barriers  Act  of  1968. 
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(c)  HUD  Consultation.  The  State 
agency  must  assure  that  it  will  consult 
with  the  Secretary  of  Housing  and 
Urban  Development  with  respect  to  the 
technical  adequacy  of  any  proposed 
alteration  or  renovation  of  a  senior 
center  assisted  under  this  part. 

§  1321.125  Compliance  with  Federal  labor 
standards. 

A  recipient  of  an  award  for  alteration, 
renovation,  or  construction  of  a  facility 
for  use  as  a  multipurpose  senior  center 
must  comply  with  the  requirements  of 
the  Davis-Bacon  Act  and  other 
mandatory  Federal  labor  standards. 

§1321.129  Length  Of  use  Of  an  acquired 
or  constructed  facility. 

(a)  A  recipient  of  an  award  for  the 
acquisition  of  a  facility  to  be  used  as  a 
senior  center  must  assure  that  the 
facility  will  be  used  for  that  purpose  for 
at  least  ten  years  from  the  date  of 
acquisition. 

(b)  A  recipient  of  an  award  for  the 
construction  of  a  facility  to  be  used  as  a 
senior  center  must  assure  the  facility 
will  be  used  for  that  purpose  for  at  least 
twenty  years  after  completion  of 
construction. 

(c)  The  Commissioner  may  waive  the 
requirements  specified  in  paragraphs  (a) 
and  (b)  of  this  section  in  unusual 
circumstances. 

§  1321.131  Special  conditions  for  approval 
of  an  award  for  acquisition  or  construction. 

(a)  The  area  agency  must  obtain  the 
approval  of  the  State  agency  before 
making  an  award  for  the  construction  of 
a  facihty. 

(b)  The  State  agency  may  approve  the 
construction  of  the  facility  after 
considering  the  views  of  the  area  agency 
if  it  finds  that  there  are  no  other  suitable 
facilities  available  to  serve  as  a  focal 
point  in  the  community. 

(c)  The  area  agency  may  make  an 
award  for  the  aquisition  of  a  facility  if 
there  are  no  suitable  facilities  for 
leasing. 

§  1321.133  Compliance  with  prohibition  on 
sectarian  use  of  a  facUity. 

A  recipient  of  an  award  for  acquistion 
or  construction  of  a  facility  must  assure 
that  the  facility  will  not  be  used  for 
sectarian  instruction  or  religious 
worship. 

§  1 32 1 .1 35  Funding  and  use  requirements. 

A  recipient  of  an  award  for  alteration, 
renovation,  acquisition  or  construction 
of  a  facility  must  assure  that: 

(a)  Sufficient  funds  will  be  available 
to  meet  the  non-Federal  share  of  the 
award: 


(b)  Suf^cient  funds  will  be  available 
to  effectively  use  the  facility  as  a 
multipurpose  senior  center,  and 

(c)  In  a  facility  that  is  shared  with 
other  age  groups,  funds  received  under 
this  part  support  only — 

(1)  That  part  of  the  facility  used  by 
older  persons;  or 

(2)  A  proportionate  share  of  the  costs 
based  on  the  extent  of  use  of  the  facility 
by  older  persons. 

§  1321.137  Recapture  of  payments  for 
acquired  or  constructed  facilities 

(a)  Hie  United  States  government  is 
entitled  to  recapture  a  portion  of  Federal 
funds  from  the  owner  of  a  facility  if 
within  10  years  after  acquisition  or  20 
years  after  completion  of  construction — 
(1)  The  owner  of  the  facility  ceases  to  be 
a  public  or  non-profit  agency:  or 

(2)  The  facility  is  no  longer  used  for 
senior  center  activities. 

(b)  The  amount  recovered  under 
paragraph  (a)  of  this  section  is  that 
proportion  of  the  current  value  of  the 
facility  equal  to  the  proportion  of 
Federal  funds  contributed  to  the  original 
cost.  The  current  value  of  the  facility  is 
determined  by  an  agreement  between 
the  owner  of  the  facility  and  the  Federal 
government;  or  by  an  action  in  the 
Federal  district  court  in  which  the 
facility  is  located. 

Nutrition  Services 

§  1321.141  Nutrition  services. 

(a)  Purpose  of  making  awards.  Except 
as  provided  in  §  1321.101(b),  the  area 
agency  may  award  nutrition  services 
funds  received  under  this  part  to  a 
public  or  private  non-profit  agency  or 
organization  to  provide  meals  and  other 
nutrition  services,  including  nutrition 
education,  to  older  persons. 

(b)  Selection  of  nutrition  services 
providers. 

(1)  The  area  agency  may  award 
nutrition  services  funds  only  to  a 
nutrition  services  provider  Aat — (i) 
Provides  congregate  nutrition  services 
and,  depending  on  an  assessment  of 
need  by  the  area  agency  or  the  provider, 
provides  home  delivered  nutrition 
services  either  by  contract  or  directly; 

(ii)  If  it  is  not  the  designated 
community  focal  point,  agrees  to 
coordinate  its  activities  with,  and 
provide  some  meals  at  the  focal  point; 
and 

(iii)  Meets  the  requirements  specified 
in  §§  1321.143  through  1321.147. 

(2)  The  area  agency  must  award  funds 
to  a  nutrition  services  provider  that: 

(i)  Was  a  nutrition  project  receiving 
funds  under  the  former  Title  VII  of  the 
Act  on  September  30, 1978.  For  purposes 
of  this  requiremenL  “nutrition  project" 


means  the  recipient  of  a  subgrant  or 
contract  to  provide  nutrition  services, 
other  than  die  area  agency,  which  met 
the  requirements  for  a  project  specified 
in  the  former  Title  VII  regulations. 

(ii)  Meets  the  requirements  of  this 
subpart;  and 

(iii)  Has  carried  out  its  nutrition 
services  activities  with  demonstrated 
effectiveness. 

(3)  Except  as  provided  in  45  CFR  part 
74,  Subpart  M,  the  area  agency  may  not 
discontinue  funding  a  nutrition  project 
unless  the  State  agency — (i)  Has  given 
the  project  an  opportunity  for  a  hearing, 
in  accordance  with  §  1321.51,  if  a 
hearing  is  requested  by  the  project 
director;  and 

(ii)  Has  determined  that  the  project: 

(A)  Does  not  meet  the  requirements  of 
this  subpart;  or 

(B)  Has  not  carried  out  nutrition 
services  activities  with  demonstrated 
effectiveness.  The  State  agency  may  not 
set  criteria  for  demonstrated 
effectiveness  that  are  different  from  the 
requirements  imposed  on  projects  during 
the  period  for  which  their  performance 
is  being  measured. 

§  1321.143  Food  requirements  for  all 
nutrition  services  providers. 

(a)  In  purchasing  and  preparing  food, 
and  delivering  meals,  the  nutrition 
services  provider  must  follow 
appropriate  procedures  to  preserve 
nutritional  value  and  food  safety; 

(b)  The  nutrition  services  provider 
must  serve  special  meals  to  meet  the 
particular  health,  religious,  or  ethnic 
dietary  needs  of  individual  participants 
even  when  special  diets  are  more 
expensive  than  other  meals.  The  area 
agency  may  exempt  a  nutrition  service 
provider  from  this  requirement  only 
when  the  food  or  skills  necessary  to 
prepare  the  special  diets  are  unavailable 
in  the  planning  and  service  area. 

(c)  The  nutrition  services  provider 
must  use  appropriate  food  containers 
and  utensils  for  blind  and  handicapped 
participants. 

(d)  ^ch  meal  served  by  the  nutrition 
services  provider  must  contain  at  least 
one-third  of  the  current  Recommended 
Dietary  Allowances  as  established  by 
the  Food  and  Nutrition  Board  of  the 
National  Academy  of  Sciences — 
National  Research  Council. 

(e)  U.S.D.A.  food  assistance  programs. 

(1)  Direct  assistance  for  nutrition 

services. 

(i)  The  State  agency  must  have  an 
agreement  with  the  U.S.D.A.  State 
Distributing  Agency  to  assure  the 
availability  to  nutrition  services 
providers  under  this  part  of  food,  cash, 
or  a  combination  of  food  and  cash. 
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(ii)  The  State  agency  must  distribute 
all  food,  cash  or  the  combination  of  food 
and  cash  received  from  U.S.D.A.  through 
area  agencies  to  nutrition  services 
providers  based  on  each  provider’s 
proportion  of  the  total  number  of  meals 
served  in  the  State. 

(iii)  The  State  agency  must  comply 
with  the  requirements  of  7  CFR  Part  250 
for  participation  in  the  U.S.D.A. 
program. 

(iv)  A  nutrition  services  provider  must 
accept  and  use  any  U.S.D.A.  food  made 
available  by  the  State  agency,  and  must 
assure  appropriate  and  cost  effective 
arrangements  for  the  transportation, 
storage  and  use  of  the  food. 

(iv)  If  a  nutrition  service  provider 
receives  cash  instead  of  food,  the 
provider  must  spend  the  cash  only  for 
buying  United  States  agricultural 
commodities  and  other  food. 

(2)  Food  stamp  program,  (i)  The 
nutrition  services  provider  must  assist 
participants  in  taking  advantage  of 
benefits  available  to  them  under  the 
food  stamp  program. 

(ii)  The  nutrition  services  provider 
must  coordinate  its  activities  with 
agencies  responsible  for  administering 
the  food  stamp  program  to  facilitate 
participation  of  eligible  older  persons  in 
the  program. 

§  1321.145  Special  requirements: 
congregate  nutrition  services. 

(a)  Eligibility.  A  person  aged  60  or 
older,  and  the  spouse  of  the  person 
regardless  of  age,  are  eligible  to 
participate  in  congregate  nutrition 
services  under  this  part. 

(b)  Type  and  frequency  of  meals 
served.  The  nutrition  services  provider 
must  provide  a  hot  or  other  appropriate 
meal  in  a  congregate  setting  at  least 
once  a  day,  five  or  more  days  a  week. 

(c)  Location  of  congregate  nutrition 
services.  The  nutrition  services  provider 
must  (i)  locate  congregate  nutrition 
services  as  close  as  possible,  preferably 
within  walking  distance,  to  the  majority 
of  eligible  older  persons,  and  (ii)  give 
preference  to  community  facilities. 

§  1321.147  Special  requirements:  home 
delivered  nutrition  services. 

(a)  Eligibility.  A  person  aged  60  or 
over,  and  the  spouse  of  the  person 
regardless  of  age  or  condition,  are 
eligible  to  receive  home  delivered  meals 
if  one  or  the  other  is  homebound  by 
reason  of  illness,  incapacitating 
disability  or  is  otherwise  isolated. 

(b)  Determnination  of  need  for  home 
delivered  nutrition  services. 

(1)  The  nutrition  services  provider 
must  conduct  initial  and  subsequent 
periodic  assessments  of  the  eligible 


individual’s  need  for  home  delivered 
meals,  unless  the  assessment  is 
otherwise  provided  for  by  the  area 
agency. 

(2)  If  feasible  the  nutrition  services 
provider  must  promptly  meet  an  eligible 
individual’s  request  for  home  delivered 
meals,  and  must  continue  to  provide 
home  delivered  meals  as  long  as  the 
older  person  needs  them. 

(3)  If  the  older  person  consents,  the 
nutrition  services  provider  must  bring  to 
the  attention  of  the  area  agency  any 
condition  or  circumstances  which  place 
the  older  person  or  the  household  in 
jeopardy. 

(c)  Criteria  for  selecting  providers  of 
home  delivered  nutrition  services.  (1) 
The  area  agency  may  only  award  funds 
for  home  delivered  meals  to  a  service 
provider  that  also  provides  congregate 
meals. 

(2)  The  nutrition  services  provider 
must  purchase  home  delivered  meals 
from  an  organization,  where  one  exists, 
that  (i)  Demonstrates  proven  ability  to 
provide  home  delivered  meals 
effectively  and  at  reasonable  costs; 

(ii)  Agrees  to  comply  with  regulations 
under  this  part  when  providing  meals 
funded  under  this  part;  and 

(iii)  Has  the  capacity  to  deliver  meals 
during  a  weather  related  emergency. 

(2)  Only  when  there  is  no  existing 
organization  which  meets  the  criteria 
specified  in  paragraph  (1)  of  this  section 
may  the  nutrition  services  provider 
furnish  home  delivered  meals  directly. 

(d)  Type  and  frequency  of  meals 
served.  The  provider  of  home  delivered 
meals  must  assure  the  availability  to 
participants  of  at  least  one  meal  a  day, 
seven  days  a  week.  Meals  may  be  hot, 
cold,  frozen,  dried,  canned,  or 
supplemental  foods  with  a  satisfactory 
storage  life. 

Legal  Services 

§  1361.161  Legal  services. 

(a)  Purpose  of  the  award.  The  area 
agency  may  award  social  service  funds 
under  this  part  for  legal  services.  These 
legal  services  must  be  in  addition  tb  any 
legal  services  already  being  provided  to 
older  persons  in  the  planning  and 
service  area. 

(b)  Definition.  Legal  services  means 
legal  advice  and  representation  to  those 
with  economic  or  social  needs,  provided 
by  a  lawyer  or  non-lawyer  where 
permitted  by  law.  Legal  services  may 
also  include  counseling  and  other 
appropriate  assistance  by  a  paralegal  or 
law  student  under  the  supervision  of  a 
lawyer. 

(c)  Conditions  legal  service  providers 
must  meet. 


(1)  A  legal  service  provider  must  be 
either — (i)  An  organization  that  receives 
funds  under  the  Legal  Services 
Corporation  Act;  or 

(ii)  An  organization  that  has  a 
program  or  the  capacity  to  develop  a 
legal  services  program. 

(2)  Each  legal  service  provider  must — 
(i)  Make  efforts  to  involve  the  private 
bar  in  legal  services  provided  under  this 
part,  including  groups  within  the  private 
bar  that  furnish  legal  services  to  older 
persons  on  a  pro  bono  and  reduced  fee 
basis; 

(ii)  Ensure  that  no  attorney  of  the 
provider  engages  in  any  outside  practice 
of  law  if  the  director  of  the  provider  has 
determined  that  such  practice  is 
inconsistent  with  the  attorney’s  full  time 
responsibilities; 

(iii)  Ensure  that  while  employed  under 
this  part,  no  employee  and  no  staff 
attorney  of  the  provider  shall,  at  any 
time, 

(A)  Use  official  authority  or  influence 
for  the  purpose  of  interfering  with  or 
affecting  the  results  of  an  election  or 
nomination  for  office,  whether  partisan 
or  nonpartisan; 

(B)  Directly  or  indirectly  coerce, 
attempt  to  coerce,  command  or  advise 
an  employee  of  any  provider  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
political  party,  or  committee, 
organization,  agency  or  person  for 
political  purposes;  or 

(C)  Be  a  candidate  for  partisan 
elective  public  office. 

(iv)  In  areas  where  a  significant 
number  of  clients  speak  a  language 
other  than  English  as  their  principal 
language,  adopt  employment  policies 
that  ensure  that  legal  assistance  will  be 
provided  in  the  language  spoken  by 
those  clients;  and 

(v)  Adopt  a  procedure  for  affording 
the  public  appropriate  access  to  the  Act, 
regulations  and  guidelines  under  this 
part,  the  provider’s  written  policies, 
procedures,  and  guidelines,  the  names 
and  addresses  of  the  members  of  its 
governing  body,  and  other  materials  that 
the  provider  determines  should  be 
disclosed.  The  procedure  adopted  must 
be  subject  to  approval  by  the  area 
agency. 

(3)  Each  legal  services  provider  that  is 
not  a  Legal  Services  Corporation  grantee 
must  agree  to  coordinate  its  services 
with  Legal  Services  Corporation 
grantees  in  order  to  concentrate  legal 
services  funded  under  this  part  on  older 
persons  with  the  greatest  economic  or 
social  need  who  are  not  eligible  for 
services  under  the  Legal  Services 
Corporation  Act.  In  carrying  out  this 
requirement.  legal  services  providers 
may  not  use  means  testing  or  require 
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older  persons  initially  to  apply  for 
services  through  a  Legal  Services 
Corporation  grantee. 

(4)  Each  legal  services  provider  to 
which  the  area  agency  awards  funds 
must  meet  the  requirements  of 
§  1321.105  through  §  1321.115  more  fully 
than  other  applicants. 

Information  and  referral  services 

§  1321.171  information  and  Referral 
Services. 

(a)  The  area  plan  must  provide  for 
information  and  referral  services 
sufficient  to  assure  that  older  persons 
within  the  planning  and  service  area 
have  reasonably  convenient  access  to 
the  service.  In  areas  in  which  a 
significant  number  of  older  persons 
speak  a  language  other  than  English  as 
their  principal  language,  reasonably 
convenient  access  includes  the 
provision  of  information  and  referral 
services  in  the  language  spoken  by  the 
older  persons. 

(b)  “Information  and  referral  service” 
means  a  location  at  which  the  service 
provider: 

(1)  Develops  and  maintains 
information  about  services  and 
opportunities  available  to  older  persons; 

(2)  Has  a  trained  paid  and  volunteer 
staff  to  inform  older  persons  about  those 
opportunities  and  services  and  help 
older  persons  take  advantage  of  them; 
and 

(3)  Maintains  current  records  of  older 
persons  needing  or  requesting  services. 
These  records  may  be  maintained  and 
disclosed  by  name  with  the  consent  of 
the  older  person  or  a  family  member. 

(c)  The  State  plan  must  provide  for 
information  and  referral  services  for  all 
older  persons  not  furnished  the  service 
under  paragraph  (a)  of  this  section. 

Transportation  Services 

f  1321.181  Transportation  agreements. 

(a)  The  area  agency  or  the  State 
agency  in  a  single  planning  and  service 
area  State  may  enter  into  transportation 
agreements  with  agencies  which 
administer  programs  under  the 
Rehabilitation  Act  of  1973  and  titles  XIX 
and  XX  of  the  Social  Security  Act  to 
meet  the  common  need  for 
transportation  of  service  participants 
under  the  separate  programs. 

(b)  The  area  agency  may  pool  social 
service  funds  received  under  this  part 
with  funds  available  to  other  parties  to 
the  agreement  to  share  expenses  related 
to  a  common  transportation  service. 


Subpart  I— Fiscal  Requirements 

§  1321.191  Allotments  and  grants  to 
States. 

(a)  General  rule.  The  Commissioner 
makes  annual  allotments  to  each' State 
for  paying  part  of  the  costs  of 
administration  and  services  under  the 
State  plan. 

(b)  Types  of  allotments.  Each  State 
receives  separate  allotments  for — (1) 
State  agency  administration; 

(2)  Social  services  including  senior 
center  services; 

(3)  Congregate  nutrition  services;  and 

(4)  Home  delivered  nutrition  services. 

(c)  Amounts  allotted  for  social  and 
nutrition  services.  From  the  sums 
appropriated  each  fiscal  year  for  social 
and  nutrition  services,  each  State  is 
allotted  an  amount  based  on  the  ratio  of 
its  population  aged  60  and  older  to  the 
national  population  aged  60  and  older 
except  that — (1)  Each  State  is  allotted  at 
least  one-half  of  one  percent; 

(2)  Guam,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands  are 
each  allotted  one-fourth  of  one  percent; 

(3)  American  Samoa  and  the  Northern 
Mariana  Islands  are  each  allotted  one- 
sixteenth  of  one  |}ercent;  and 

(4)  No  State  is  allotted  less  than  the 
State  received  for  Fiscal  Year  1978. 

(d)  Amounts  allotted  for  State 
administration.  From  the  sums 
appropriated  each  fiscal  year  for  State 
agency  administration,  each  State  is 
allotted  an  amount  based  on  the  ratio  of 
its  population  aged  60  or  over  to  the 
national  population  age  60  and  older, 
except  that — 

(1)  Each  State  is  allotted  at  least  one- 
half  of  one  percent  of  the  sum 
appropriated,  or  $300,000,  whichever  is 
greater. 

(2)  Guam,  American  Samoa,  the  Virgin 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands  and  the  Northern  Mariana 
Islands  are  each  allotted  at  least  one- 
fourth  of  one  percent  or  $75,000, 
whichever  is  greater. 

(e)  Grants.  The  Commissioner  makes 
grants  to  States  from  their  allotments. 

(f)  Limitation  on  use.  (1)  Except  as 
provided  in  §§  1321.199,  §  1321.203, 

§  1321.205,  and  paragraph  (f)(2)  of  this 
section,  a  State  must  use  each  allotment 
for  the  purpose  for  which  it  was  made. 

(2)  A  State  may  use  not  more  than  20 
percent  of  its  fiscal  year  1979  and  1980 
nutrition  allotments  for  social  services 
directly  related  to  the  delivery  of 
nutrition  services.  The  Commissioner 
may  approve  the  use  of  up  to  50  percent 
in  a  State  with  unusually  high 
supportive  costs. 

(g)  Limitation  on  meaning  of  "State”. 
For  purpose  of  paragraphs  (c)(1)  and 


(d)(1)  of  this  section,  the  term  “State” 
does  not  include  Guam,  American 
Samoa,  the  Virgin  Islands,  the  Northern 
Mariana  Islands  and  the  Trust  Territory 
of  the  Pacific  Islands. 

Service  Funding  Requirements 

§  1321.192  Area  agency  allotments. 

(a)  General  rule.  Except  as  provided 
in  §§  1321.59, 1321.197,  and  1321.203,  a 
State  agency  must  reallot  its  entire 
social  and  nutrition  services  allotments 
to  area  agencies  under  approved  area 
plans.  The  area  agency  must  use  each 
allotment  for  the  purpose  for  which  it 
was  made. 

§  1321.193  Expenditures  in  rural  areas. 

(a)  General  rule.  The  State  agency 
must  spend  in  each  fiscal  year  for 
services  to  older  persons  in  rural  areas 
under  this  part  at  least  105  percent  of 
the  amount  spent  under  the  Act  in  rural 
areas  during  Fiscal  Year  1978  for  social 
and  nutrition  services  and  multipurpose 
senior  centers. 

(b)  Definition  of  rural  area.  For 
purposes  of  this  section,  “rural  area” 
means — 

Option  1:  A  planning  and  service  area 
that  meets  at  least  two  of  the  following 
criteria: 

(1)  Less  than  50  percent  of  the  total 
population  lives  in  an  urban  area  as 
defined  in  the  most  recent  census  by  the 
Bureau  of  the  Census. 

(2)  The  total  population  density  of 
each  county,  according  to  the  State’s 
most  recent  population  data,  is  less  than 
100  persons  per  square  mile  of  land 
area.  (In  States  where  planning  and 
service  area  boundaries  are  not  the 
same  as  county  boundaries,  the  portion 
of  each  county  within  a  planning  and 
service  area  is  treated  as  a  separate 
county.) 

(3)  In  a  multi-county  planning  and 
service  area  no  more  than  two  urban 
places  or  minor  civil  divisions,  such  as  a 
township  or  district,  have  a  total 
population  that  exceeds  20,000  persons. 
In  a  single  county  planning  and  service 
area,  no  oiore  than  one  urban  place  or 
minor  civil  division  has  a  total 
population  that  exceeds  20,000  persons; 
or 

Option  2:  A  county  that  meets  at  least 
two  of  the  following  criteria: 

(1)  Less  than  50  percent  of  the  total 
population  lives  in  an  urban  area  as 
defined  in  the  most  recent  census  by  the 
Bureau  of  the  Census. 

(2)  The  total  population  density  of  the 
county  according  to  the  State’s  most 
recent  population  data  is  less  than  100 
persons  per  square  mile  of  land  area. 

(3)  The  county  area  includes  no  more 
than  one  urban  place  or  minor  civil 
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division  with  a  total  population  that 
exceeds  20,000  persons;  or 

Option  3:  Geographic  areas  of  a  State 
defined  by  the  State  agency  as  rural 
according  to  criteria  established  by  the 
State  agency  and  approved  in  the  State 
plan. 

(c)  Waiver.  The  Commissioner,  in 
approving  a  State  plan,  or  plan 
amendment  may  waive  the  requirement 
of  paragraph  (a)  of  this  section  if  the 
State  agency  demonstrates  that — (1)  The 
service  needs  of  older  persons  in  rural 
areas  are  being  met;  or 

(2)  The  number  of  older  individuals 
residing  in  rural  areas  is  not  sufficient  to 
require  the  State  agency  to  comply  with 
the  requirement  of  paragraph  (a)  of  this 
section. 

§  1321.195  Fifty  percent  priority  service 
requirement. 

(a)  General  rule.  An  area  agency  must 
spend  at  least  50  percent  of  its  social 
services  allotment,  excluding  amounts 
used  for  administration  under 

§  1321.201(c)  for  the  following  categories 
of  s^ervices,  with  at  least  some  funds 
spent  in  each  category: 

(1)  Services  associated  with  access  to 
other  services:  transportation,  outreach, 
and  information  and  referral; 

(2)  In-home  services:  homemaker  and 
home  health  aide,  visiting  and  telephone 
reassurance,  and  chore  maintenance; 
and 

(3)  Legal  services. 

(b)  Waiver.  The  State  agency,  in 
approving  the  area  plan  or  a  plan 
amendment,  may  waive  the  requirement 
of  paragraph  (a)  of  this  section  for  any 
category  of  service  for  which  the  area 
agency  demonstrates  to  the  State 
agency  that  the  services  provided  from 
other  sources  meet  the  needs  of  older 
persons  in  the  planning  and  service  area 
for  that  category  of  service. 

(c)  Revised  priority  expenditures.  If 
the  area  agency  receives  a  waiver  for 
any  category  of  service,  it  must  continue 
to  spend  for  the  remaining  categories  of 
services  a  percentage  of  the  area 
agency’s  social  service  funds  agreed  on 
by  the  State  and  area  agency. 

§  1321.197  Long-term  care  ombudsman 
program. 

(a)  The  State  agency  must  use 
annually  at  least  1  percent  of  the  State’s 
allotment  for  social  services  or  $20,000, 
whichever  is  greater,  to  operate  the 
long-term  care  ombudsman  program 
required  under  $  1321.43. 

(b)  The  requirement  of  this  section 
does  not  apply  in  any  fiscal  year  in 
which  the  State  spends  from  State  or 
local  funds  an  amount  equal  to  the 


amount  required  in  paragraph  (a)  of  this 
section. 

(c)  American  Samoa,  Guam,  the  Virgin 
Islands,  the  Trust  Territory  of  the  Pamfic 
Islands,  and  the  Northern  Mariana 
Islands  are  not  subject  to  the 
requirement  of  paragraph  (a)  of  this 
section. 

§  1321.199  Transfer  between  congregate 
and  home-deHvered  nutrition  service  funds 
under  the  State  pian. 

(a)  A  State  agency  may  transfer  15 
percent  or  less  of  the  State’s  separate 
allotments  for  congregate  and  home 
delivered  meals  from  one  allotment  to 
the  other  without  the  approval  of  the 
Commissioner. 

(b)  A  State  agency  may  apply  to  the 
Commissioner  to  transfer  more  than  15 
percent  of  the  State’s  separate 
allotments  for  a  fiscal  year  for 
congregate  and  home-delivered  nutrition 
services  from  one  allotment  to  the  other. 
The  State  agency  must — (1)  Specify  the 
percent  and  the  projected  amount  which 
the  State  agency  proposed  to  transfer 
from  one  allotment  to  the  other;  and 

(2)  Specify  whether  the  proposed 
transfer  is  for  the  entire  period  of  the 
State  plan  or  a  portion  of  the  three  year 
period. 

(c)  The  Commissioner  approves  the 
State  agency’s  request  by  approving  the 
State  plan  or  plan  amendment.  The 
Commissioner  does  not  deny  the 
transfer  unless  the  Commissioner 
decides  that  the  transfer  is  not 
consistent  with  the  purposes  of  this  part. 

§  1321.201  Allowable  use  of  funds  for 
State  and  area  plan  administration. 

(a)  State  plan  administration.  (1) 
Except  as  provided  in  §  1321.205(b)(3), 
the  State  agency  must  use  its  allotment 
for  State  plan  administration  only  to 
carry  out  the  State  agency 
responsibilities  specified  in  subparts  B 
and  D. 

(2)  The  State  agency  may  use  any  part 
of  its  State  plan  administration 
allotment  which  it  determines  is  not 
needed  for  that  purpose  to  pay  part  of 
the  cost  of  the  administration  of  area 
plans. 

(3)  'The  State  agency  in  a  State  which 
is  a  single  planning  and  service  area 
may  use  not  more  than  8.5  percent  of  its 
allotments  for  social  and  nutrition 
services  for  State  plan  administration 
instead  of  the  State’s  allotment  for  State 
plan  administration.  The  State  agency 
may  not  use  both  allotments  for  this 
purpose. 

(b)  Cost  of  Developing  State  Plan.  The 
Ccmxmissioncr  may  pay  to  a  State 
without  an  approved  State  plan  aay  part 
of  its  allotment  for  State  plan 


administration  for  the  purpose  of 
developing  an  approvable  State  plan. 

(c)  Area  plan  administration.  The 
State  agency  may  use  not  more  than  8.5 
percent  of  each  of  its  total  allotments  for 
social  and  nutrition  services  for  area 
plan  administration. 

§  1 32 1 .203  Additional  funds  for  State  plan 
administration. 

(a)  General  rule.  If  the  State  agency 
needs  additional  funds  for  State  plan 
administration,  the  State  agency  may 
apply  to  the  Commissioner  for 
permission  to  use  not  more  than  three- 
forths  of  1  percent  of  the  total  amount 
allotted  to  it  for  social  and  nutrition 
services. 

(b)  Application  procedures.  The  State 
agency  must  submit  an  application  for 
additional  administrative  funds  in 
accordance  with  procedures  specified 
by  the  Commissioner.  The  application 
must  demonstrate  that: 

(1)  The  State  agency  needs  the 
additional  amount  requested  to  fully  and 
effectively  administer  its  State  plan; 

(2)  The  State  agency  makes  full  and 
effective  use  of  its  State  administration 
allotment  and  of  the  personnel  of  the 
State  and  area  agencies;  and 

(3)  The  State  and  area  agencies  are 
carrying  out,  on  a  full  time  basis, 
programs  and  activities  which  support 
the  purposes  of  this  part. 

(c)  Approval.  The  Commissioner 
approves  any  application  that  meets  the 
requirements  specified  in  paragraph  (b) 
of  this  section. 

(d)  Restriction  on  employee  salaries. 

A  State  agency  must  assure  that  no 
funds  approved  under  paragraph  (c)  of 
this  section  will  be  used  to  fund  a 
vacancy  created  by  terminating  an 
employee  funded  from  other  sources. 

§  1321.205  Obligation  and  reallotment 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  the  State 
agency  must  obligate  any  funds  received 
under  this  part  during  the  fiscal  year  in 
which  they  were  allotted. 

(b)  Reallotment.  (1)  If  the 
Commissioner  decides  that  a  State  will 
not  use  any  amount  allotted  under  this 
part  for  the  purpose  for  which  the 
allotment  was  made,  the  Commissioner 
reallots  the  unused  funds  to  one  or  more 
other  States  according  to  their  needs. 
The  State  agency  receiving  these 
realloted  funds  must  obligate  them  by 
the  end  of  the  fiscal  year  following  the 
one  in  which  they  were  reallotted. 

(2)  If  an  Indian  tribal  organization  in  a 
State  receives  a  grant  under  Title  VI  of 
the  Act,  the  Commissioner  withholds  a 
portion  of  the  State’s  allotments  for 
administration,  social,  and  nutrition 
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services.  The  amount  the  Commissioner 
withholds  is  based  on  the  number  of  ^ 
older  Indians  who  are  counted  both  for 
purposes  of  the  State’s  allotment  under 
this  part  and  the  grant  under  Title  VI. 

The  Commissioner  reallots  the  withheld 
amount  in  accordance  with  paragraph 
(b)(1)  of  this  section. 

(3)  If  the  Commissioner  decides  that  a 
State  does  not  need  for  State  plan 
administration  any  portion  of  the  State’s 
allotment  for  State  plan  administration 
the  State  agency  may  use  the  amount  for 
social  or  nutrition  services. 

§  1321.207  Federal  financial  participation. 

(a)  State  plan  administration.  A  State 
agency  may  use  its  allotment  for  State 
plan  administration  to  pay  not  more 
than  75  percent  of  the  costs  of 
administering  the  State  plan. 

(b)  Area  plan  administration.  A  State 
agency  may  use  up  to  8.5  percent  of  each 
of  its  allotments  for  social  and  nutrition 
services  to  pay  not  more  than  75  percent 
of  the  costs  of  administering  area  plans. 

(c)  Social  and  nutrition  services.  (1)  In 
Fiscal  Years  1979  and  1980,  a  State 
agency  may  use  its  allotments  for  social 
and  nutritional  services  to  pay  not  more 
than  90  percent  of  the  costs  of  these 
activities. 

(2)  After  Fiscal  Year  1980,  a  State 
agency  may  use  its  allotments  for  social 
and  nutrition  services  to  pay  not  more 
than  85  percent  of  the  costs  of  these 
activities. 

§  1321.209  Non-Federal  share 
requirements. 

The  non-Federal  share  may  be  met 
either  by  allowable  cost  or  third-party 
in-kind  contributions,  except  that — (a) 

At  least  25  percent  of  the  non-Federal 
share  in  each  fiscal  year  must  be 
provided  by  State  or  local  public 
sources:  and 

(b)  The  5  percent  increased  non- 
Federal  share  required  by 
§  1321.207(c)(2)  may  be  provided  only  by 
the  State. 

\ 

§  1 32 1 .2 1 1  State  agency  maintenance  of 
effort. 

Each  fiscal  year  the  State  agency  must 
spend  under  the  State  plan  at  least  the 
same  amount  of  State  funds  it  spent 
under  the  plan  in  the  previous  fiscal 
year.  If  the  State  agency  spends  less 
than  this  amount,  the  Commissioner 
reduces  the  State’s  allotments  under  this 
part  by  a  percentage  equal  to  the 
percentage  by  which  the  State  reduced 
its  expenditures. 


Federal  Reviews  and  Audits  in  General 
§  1321.213  Federal  reviews  and  audits. 

A  Federal  review  or  audit  is 
performed  to  determine  if  a  State  plan  is 
still  approvable,  and  if  the  State  agency 
operations  and  expenditures  are  proper 
under  Federal  requirements,  and  the 
approved  State  plan.  A  review  or  audit 
may  cover  any  aspect  of  the  Title  III 
program  and  may  be  performed  by 
HEW,  General  Accounting  Office,  or  by 
another  authorized  agency. 

§1321.215  Types  and  effects  of  reviews 
and  audits. 

(a)  Types.  The  types  of  Federal 
reviews  and  audits  most  often 
conducted  are: 

(1)  Program  and  financial  reviews 
described  in  §  1321.217:  and 

(2)  HEW  Audit  Agency  audits, 
described  in  §§  1321.221  and  1321.223. 

(b)  Effects.  Any  revifew  or  audit  may 
lead  to  a  disallowance,  formal 
compliance  action,  recommendations  on 
how  a  State  agency  may  improve  the 
administration  of  its  program,  or  offers 
of  technical  assistance. 

Program  and  Financial  Reviews 

§  1321.217  Program  and  financial  reviews 
in  general. 

(a)  Responsibility  for  review.  The 
Regional  Aging  Program  Director 
conducts  program  and  financial  reviews 
when  he  or  she  considers  them 
appropriate.  When  conducting  a  review, 
the  Regional  Aging  Program  Director 
uses  any  procedures  (including  onsite 
review)  or  specialized  assistance 
needed. 

(b)  Review  findings.  The  Regional 
Aging  Program  Director  makes  all 
review  findings  available  in  writing  to 
the  State  agency  so  that  it  can  correct 
any  unacceptable  policy  or  practice.  If  a 
review  results  in  disallowance  of  a  cost, 
the  Commissioner  will  reduce  the  State’s 
allotment  by  the  amount  disallowed. 

§  1321.219  Issues  of  compliance  or 
conformity  after  review. 

(a)  Regional  Aging  Program  Director 
tries  to  resolve.  A  compliance  issue  may 
arise  if  the  State  fails  to  substantially 
carry  out  what  is  required  by  Federal 
requirements  and  pertinent  court 
decisions  and  contained  in  the  approved 
State  plan.  A  compliance  issue  arises  if 
a  previously  approved  plan  provision  no 
longer  meets  Federal  requirements  or 
was  approved  in  error.  If  the  Regional 
Aging  I^ogram  Director  believes  there  is 
a  compliance  issue,  he  or  she  tries  to 
obtain  needed  changes  in  the  agency’s 
operating  practice  or  the  State  plan, 
through  negotiation  with  the  State. 


(b)  Issues  not  resolved.  If  the  State 
agency  does  not  make  the  changes 
necessary  to  bring  about  compliance, 
the  Regional  Aging  Program  Director, 
with  concurrence  of  the  Commissioner, 
will  notify  the  agency  in  writing  that 
there  is  an  issue  of  compliance  and 
advise  it  of  its  opportunity  for  a  hearing 
under  Subpart  J. 

HEW  Audit  Agency  Reviews  and  Audits 

§1321.221  Audit  Agency  reports. 

After  an  audit  or  review,  the  Audit 
Agency  releases  its  final  report.  The 
report  contains  the  Audit  Agency’s 
findings  and  recommendations  on  the 
practices  reviewed  and  the  allowability 
of  expenditures  audited.' 

§  1321.223  Action  after  Audit  Agency 
reports. 

If  the  Audit  Agency  questions  an 
expenditure,  the  Commissioner  may 
disallow  the  expenditure  and  reduce  the 
State’s  allotment  by  the  amount 
disallowed.  If  the  Audit  Agency  finds  a 
compliance  issue,  the  Commissioner, 
after  discussions  with  the  State  agency, 
decides  whether  to  lake  compliance 
action  and  notifies  the  State  agency 
accordingly. 

Subpart  J— Hearing  Procedures  for 
State  Agencies 

General  Provisions 

§  1321.231  Scope. 

(a)  General  procedures.  Hearing 
procedures  described  in  this  subpart 
apply  to  notice  and  opportunity  for  a 
hearing  on: 

(1)  Disapproval  of  a  State  plan  or 
amendment: 

(2)  Determination  that  a  State  agency 
does  not  meet  the  requirements  of  this 
part: 

(3)  Determination  that  there  is  a 
failure  in  the  provisions  on  the 
administration  of  an  approved  plan  to 
substantially  comply  with  Federal  , 
requirements. 

(b)  Negotiations.  Nothing  in  this 
subpart  limits  negotiations  between  the 
Department  and  the  State.  Negotiations 
on  hearing  issues  are  not  part  of  the 
hearing  and  are  not  subject  to  the  rules 
in  this  subpart  unless  there  is  a  specific 
indication  to  the  contrary. 

§  1321.233  General  rules. 

(a)  How  to  get  records.  Papers  filed  in 
connection  with  a  hearing  may  be 
inspected  and  copied  in  the  office  of  the 
HDS  Hearing  Clerk.  Individuals  may 
direct  inquiries  to  the  HDS  Hearing 
Clerk,  Department  of  Health,  Education, 
and  Welfare.  200  Independence  Avenue, 
SW.,  Washington,  D.C.  20201. 
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(b)  How  to  file  and  serve  papers. 

(1)  Anyone  who  wishes  to  submit 
papers  for  the  docket  shall  file  with  the 
HOS  Hearing  Clerk  an  original  and  two 
copies  except  that  only  originals  of 
exhibits  and  testimony  transcripts  need 
be  submitted. 

(2)  Anyone  who  wishes  papers  to  be 
part  of  the  record  shall  also  serve  copies 
on  the  parties  by  personal  delivery  or  by 
mail,  and  file  proof  of  this  service  with 
the  HDS  Hearing  Clerk.  Service  on  a 
party’s  designated  attorney  is  the  same 
as  service  on  the  party. 

(c]  When  rules  are  suspended.  After 
notifying  the  parties  the  Commissioner 
or  the  presiding  officer  may  modify  or 
waive  any  rule  in  §§  1321.233-1321.261, 
if  the  Commissioner  or  the  presiding 
officer  decides  the  action  is  equitable 
and  does  not  unduly  prejudice  the  rights 
of  any  party. 

Arrangements  for  Hearing 

§  1321.235  How  to  request  a  hearing. 

(a)  General  rule.  A  State  agency  has 
60  days  from  receipt  of  the 
Commissioner’s  written  notice  of 
proposed  disapproval  of  a  State  plan, 
plan  amendment,  determination  that  a 
State  agency  does  not  meet  the 
requirements  of  this  part  or  intended 
compliance  action  to  request  a  hearing. 
The  agency  shall  make  its  request  in 
writing  to  the  Commissioner  with  a  copy 
to  the  Regional  Aging  Program  Director. 

(b)  What  happens  if  a  State  agency 
does  not  request  a  hearing.  If  the  State 
agency  does  not  request  a  hearing 
within  the  time  allowed  by  paragraph 

(a)  of  this  section,  the  Commissioner 
makes  a  final  determination  and  notifies 
the  agency  by  letter  whether  AoA  will 
withhold  all  further  payments  under  the 
plan  or  only  payments  for  those  portions 
of  the  plan  affected  by  the  failure. 

§  1321.237  How  request  is  acknowledged. 

(a)  Notice  of  hearing.  Within  30  days 
of  receiving  a  hearing  request,  the 
Commissioner  notifies  the  State  agency 

.  in  writing  of  the  date,  time,  and  place  of 
the  hearing  and  of  the  issues  to  be 
considered.  The  Commissioner 
publishes  the  hearing  notice  in  the 
Federal  Register. 

(b)  When  hearing  is  held.  The  date  set 
for  a  hearing  is  20  to  60  days  from  the 
date  the  agency  receives  the  hearing 
notice.  However,  the  State  agency  and 
the  Commissioner  may  agree  in  writing 
to  a  different  date. 

§  1321J239  What  the  hearing  issues  are. 

(a)  General  rule.  The  issues  at  a 
hearing  are  those  included  in  the  notice 
to  the  State  agency  specified  in 
§  1321.237. 


(b)  How  the  Gommissioner  may  add 
issues.  At  least  20  days  before  a  hearing, 
the  Commissioner  notifies  the  agency  by 
letter  of  any  additional  issues  to  be 
considered.  The  Commissioner 
publishes  this  notice  in  the  Federal 
Register.  If  the  agency  does  not  receive 
its  notice  of  additional  issues  in  the 
required  time,  any  party  may  request 
that  the  Commissioner  postpone  the 
hearing.  If  a  request  is  made,  the 
Commissioner  sets  a  new  hearing  date 
that  is  20  to  60  days  from  the  date  the 
agency  received  the  notice  of  additional 
issues. 

(c)  How  actions  by  the  State  may 
cause  the  Commissioner  to  add,  modify, 
or  remove  issues.  The  Commissioner 
may  add,  modify,  or  remove  issues  if  the 
State  agency: 

(1}  Changes  its  practices  or 
organization  to  comply  with  Federal 
requirements  and  its  State  plan;  or 

(2)  Conforms  its  plan  to  Federal 
requirements  and  pertinent  court 
decisions. 

(d)  What  happens  if  State  action 
causes  the  Commissioner  to  add, 
modify,  or  remove  issues. 

(1)  If  the  Commissioner  specifies  new 
or  modified  issues,  the  hearing  proceeds 
on  these  issues. 

(2) (i)  If  the  Commissioner  removes  an 
issue,  the  hearing  proceeds  on  the 
remaining  issues.  If  the  Commissioner 
removes  all  issues,  the  Commissioner 
terminates  the  hearing  proceedings.  The 
Commissioner  may  terminate  hearing 
proceedings  or  remove  issues  before, 
during,  or  after  the  hearing. 

(ii)  Before  removing  an  issue,  the 
Commissioner  notifies  the  parties  other 
than  the  Department  and  the  agency  of 
the  issue  and  the  reasons  for  removing 
the  issue.  Within  20  days  of  the  date  of 
this  notice,  the  parties  may  submit 
comments  in  writing  on  the  merits  of  the 
proposed  removal.  The  Commissioner 
considers  these  comments  and  they 
become  part  of  the  record. 

§  1321.241  What  the  purpose  of  a  hearing 
is. 

The  purpose  of  the  hearing  is  to 
receive  factual  evidence  and  testimony, 
including  expert  opinion  testimony, 
related  to  the  issues.  The  presiding 
officer  may  not  allow  argument  as 
evidence. 

§1321.243  Who  presides. 

The  presiding  officer  at  a  hearing  is 
the  Commissioner  or  a  person  the 
Commissioner  appoints.  If  the 
Commissioner  appoints  a  presiding 
officer,  the  Commissioner  sends  copies 
of  the  appointment  notice  to  the  parties. 


§  1321.245  How  to  be  a  party  or  an  amicus 
curiae  to  a  hearing. 

(a)  HEW  and  State  agency.  HEW  and 
the  State  agency  are  parties  to  a  hearing 
without  having  to  request  participation. 

(b)  Other  parties  or  amicus  curiae.  An 
individual  or  group  wishing  to  be  a  party 
or  amicus  curiae  to  a  hearing  may  file  a 
petition  with  the  HDS  Hearing  Clerk  no 
more  than  15  days  following  publication 
of  the  hearing  notice  in  the  Federal 
Register.  A  petitioner  who  wishes  to  be 
a  party  must  also  provide  a  copy  of  the 
petition  to  each  party  of  record  at  that 
time. 

(c)  What  must  be  in  a  petition.  A  - 
petition  must  state  concisely: 

(1)  Whether  the  petitioner  wishes  to 
be  a  party  or  an  amicus  curiae; 

(2)  The  petitioner’s  interest  in  the 
proceedings; 

(3)  Who  will  appear  for  the  petitioner; 

(4)  The  issue  on  which  the  petitioner 
wishes  to  participate;  and 

(5)  Whether  the  petitioner  intends  to 
present  witnesses,  if  the  petitioner 
wishes  to  be  a  party. 

§  1321.247  What  happens  to  a  petition. 

(a)  Petitions  to  be  a  party. 

(1)  The  presiding  officer  determines  if 
the  issues  to  be  considered  at  the 
hearing  have  caused  the  petitioner 
injury  and  if  the  petitioner’s  interest  is 
within  the  zone  of  interest  protected  by 
the  governing  Federal  statute.  The 
presiding  officer  permits  or  denies  the 
petition  accordingly  and  promptly  sends 
the  petitioner  a  written  notice  of  the 
decision.  If  the  presiding  officer  denies 
the  petition,  the  officer  states  the 
reasons  in  the  notice. 

(2)  Before  making  this  determination, 
the  presiding  officer  will  allow  any  party 
to  file  comments  on  the  petition  to  be  a 
party.  Any  party  who  wishes  to  file 
comments  must  do  so  within  5  days  of 
receiving  the  petition. 

(3)  If  the  presiding  officer  decides  that 
parties  by  petition  have  common 
interest,  the  officer  may  require  that 
they  designate  a  single  representative, 
or  may  recognize  two  or  more  of  these 
parties  to  represent  all  of  them. 

(b)  Petitions  to  be  an  amicus  curiae. 
The  presiding  officer  determines  if  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings  and  may  contribute 
materially  to  the  proper  settlement  of 
the  issues.  The  officer  also  determines  if 
the  petitioner’s  participation  would 
unduly  delay  the  proceedings.  The 
presiding  officer  permits  or  denies  the 
petition  accordingly  and  promptly  sends 
the  petitioner  a  written  notice  of  the 
decision.  If  the  presiding  officer  denies 
the  petition,  the  officer  states  the  reason 
in  this  notice. 
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§  1 32 1 .249  Rights  of  parties  and  amicus 
curiae. 

(a)  What  rights  parties  have.  A  party 
may; 

(1)  Appear  by  counsel  or  other 
authorized  representative  in  all  hearing 
proceedings; 

(2)  Participate  in  any  prehearing 
conference  held  by  the  presiding  officer; 

(3)  Stipulate  facts  that,  if  uncontested, 
become  part  of  the  record; 

(4)  Make  opening  statements; 

(5)  Present  relevant  evidence; 

(6)  Present  witnesses  who  must  be 
available  for  cross-examination; 

(7)  Present  oral  arguments  at  the 
hearing;  and 

(8)  Submit  written  briefs,  proposed 
findings  of  fact,  and  proposed 
conclusions  of  law,  after  the  hearing. 

(b)  What  rights  amicus  curiae  have. 

An  amicus  curiae  may: 

(1)  Present  an  oral  statement  at  the 
hearing  at  the  time  specified  by  the 
presiding  officer, 

(2)  Submit  a  written  statement  of 
position  to  the  presiding  officer  before 
the  hearing  begins:  and 

(3)  Submit  d  brief  or  written  statement 
at  the  same  time  the  parties  submit 
briefs. 

If  an  amicus  curiae  submits  a  written 
statement  or  brief,  the  amicus  shall 
serve  a  copy  on  each  party. 

Conduct  of  Hearing 

§  1 32 1 .25 1  Authority  of  presiding  officer. 

(a)  General  rule.  The  presiding  officer 
conducts  a  fair  hearing,  avoids  delay, 
maintains  order  and  makes  a  record  of 
the  proceedings.  In  so  doing,  he  or  she 
has  authority  that  includes: 

(1)  Regulating  the  course  of  the 
hearing; 

(2)  Regulating  the  participation  and 
conduct  of  parties,  amici  curiae,  and 
other  at  the  hearings; 

(3)  Ruling  on  procedural  matters  and, 
if  necessary,  issuing  protective  orders  or 
other  relief  to  a  party  against  whom 
discovery  is  sought; 

(4)  Taking  any  action  authorized  by 
the  rules  in  this  subpart; 

(5)  Making  a  final  decision,  if  the 
Commissioner  is  the  presiding  officer. 

(6)  Administering  oaths  and 
affirmations: 

(7)  Examining  witnesses; 

(8)  Receiving  or  excluding  evidence; 
and 

(9)  Ruling  on  or  limiting  evidence  or 
discovery. 

(b)  What  the  presiding  officer  may  not 
do.  The  presiding  officer  may  not 
compel  by  subpoena  the  production  of 
witnesses,  papers,  or  other  evidence. 


(c)  When  the  presiding  officer’s 
authority  is  limited.  If  the  presiding 
officer  is  not  the  Commissoner,  the 
officer  certifies  the  entire  record  to  the 
Commissioner,  including  a 
recommended  decision  on  each  issue  in 
the  hearing,  but  may  not: 

(1)  Make  a  final  decision:  or 

(2)  Recommend  reduction  or 
withholding  of  payments, 

§  1321.253  Discovery. 

A  party  has  the  right  to  conduct 
discovery  against  other  parties.  These 
discovery  proceedings  are  subject  to 
Rules  26-37,  Federal  Rules  of  Civil 
Procedure.  The  presiding  officer 
promptly  rules  on  any  written  objection 
to  discovery  and  may  restrict  or  control 
discovery  to  prevent  undue  delay  in  the 
hearing.  If  a  party  fails  to  respond  to 
discovery  procedures,  the  presiding 
officer  may  issue  any  order  and  impose 
any  sanction  (other  than  contempt 
orders)  authorized  by  Rule  37  of  the 
Federal  Rules  of  Civil  Procedure. 

§  1321.255  How  evidence  is  handled. 

(a)  Testimony.  Witnesses,  under  oath 
or  affirmation,  give  oral  testimony  at  a 
hearing.  Witnesses  must  be  available  at 
the  hearing  for  cross-examination  by  the 
parties. 

(b)  Rules  of  evidence.  Technical  rules 
of  evidence  do  not  apply  to  hearings 
described  in  this  subpart.  The  presiding 
officer  applies  any  rules  or  principles 
necessary  to  ensure  disclosure  of  the 
most  credible  evidence  available  and  to 
subject  testimony  to  cross-examination. 
Cross-examination  may  be  on  any 
material  matter,  regardless  of  the  scope 
of  direct  examination. 

§  1321.257  What  happens  to  unsponsored 
written  material. 

Letters  and  other  written  material 
regarding  matters  at  issue,  if  not 
submitted  specifically  on  behalf  of  a 
party,  become  part  of  the 
correspondence  section  of  the  docket 
This  material  is  not  part  of  the  evidence 
or  the  record. 

§  1321.259  What  the  record  is. 

(a)  Official  transcript.  HEW 
designates  the  official  reporter  for  a 
hearing.  The  HDS  Hearing  Clerk  has  the 
official  transcript  of  testimony,  and  any 
other  material  submitted  with  the 
official  transcript.  The  parties  and  the 
public  may  obtain  transcripts  of 
testimony  from  the  ofHcial  reporter  at 
rates  that  do  not  exceed  the  maximum 
fixed  by  contract  between  the  reporter 
and  HEW,  Upon  notice  to  the  parties, 
the  presiding  officer  may  authorize 
transcript  corrections  that  involve 
matters  of  substance. 


(b)  Record.  The  record  for  the  hearing 
decision  is  the  transcript  of  testimony, 
exhibits,  and  all  other  papers  and 
requests  filed  in  the  proceedings  except 
for  the  correspondence  section  of  the 
docket.  The  record  includes  rulings  and 
any  recommended  decision. 

After  the  Hearing 

§  1 32 1 .26 1  Posthearing  briefs. 

The  presiding  officer  fixes  the  time  for 
filing  posthearing  briefs.  They  may 
contain  proposed  findings  of  fact  and 
conclusions  of  law.  The  presiding  officer 
may  permit  filing  of  reply  briefs. 

§  1321.263  Decisions. 

(a)  If  the  Commissioner  is  presiding 
officer.  If  the  Commissioner  is  the 
presiding  officer,  the  Commissioner 
issues  a  final  decision  within  60  days 
after  the  time  allowed  for  filing 
posthearing  or  reply  brief  ends. 

(b)  If  the  Commissioner  appoints  a 
presiding  officer. 

(1)  After  the  time  for  filing 
posthearings  or  reply  briefs  ends,  the 
presiding  officer  certifies  the  entire 
record,  including  his  or  her 
recommended  decision,  to  the 
Commissioner. 

(2)  The  Commissioner  provides  a  copy 
of  the  recommended  decision  to  the 
parties  and  any  amici  curiae.  Within  20 
days,  a  party  may  file  with  the 
Commissioner,  exceptions  to  the 
recommended  decision.  The  part  must 
file  a  supporting  brief  or  statement  with 
the  exceptions. 

(3)  The  Commissioner  reviews  the 
record  and,  within  60  days  of  the  date  of 
receipt  of  the  presiding  officer's 
recommended  decision,  the 
Commissioner  issues  a  final  decision. 
The  Commissioner  provides  copies  of 
the  decision  to  all  parties  and  any  amici 
curiae. 

(c)  If  the  Commissioner  decides,  after 
a  hearing,  that  the  plan  or  plan 
amendment  is  not  approvable,  that 
substantial  noncompliance  exists,  or 
that  the  State  agency  does  not  meet  the 
requirements  of  this  part,  the  final 
decision  states  whether  AoA  will 
withhold  all  further  payments  or  only 
payments  under  portions  of  the  plan 
affected  by  the  failure.  This  also  applies 
if  the  hearing  terminates  prior  to 
completion. 

§  1321.265  When  a  decision  is  effective. 

(a)  The  Commissioner’s  decision 
specifies  the  effective  date  for  AoA’s 
reduction  and  withholding  of  the  State’s 
grant.  This  effective  date  may  not  be 
earlier  than  the  date  of  the 
Commissioner’s  decision  or  later  than 
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the  first  day  of  the  next  calendar 
quarter. 

(b)  The  decision  remains  in  effect 
unless  reversed  or  stayed  on  judicial 
appeal,  or  until  the  agency  or  the  plan  is 
changed  to  meet  all  Federal 
requirements  except  that  the 
Commissioner  may  modify  or  set  aside 
his  or  her  decision  before  the  record  of 
the  proceedings  under  this  subpart  is 
filed  in  court. 

§  1321.267  How  the  State  may  appeal. 

A  State  may  appeal  to  the  U.S.  Court 
of  Appeals  which  has  jurisdiction  in  the 
State,  the  final  decision  of  the 
Commissioner  disapproving  the  State 
plan  or  plan  amendment,  finding 
noncompliance,  or  finding  that  a  State 
agency  does  not  meet  the  requirements 
of  this  part.  The  State  must  file  the 
appeal  within  30  days  of  the 
Commissioner’s  final  decision. 

§  1321.269  How  the  Commissioner  may 
disburse  the  State’s  withheld  payments. 

The  Commissioner  disburses  funds 
withheld  from  the  State  directly  to  any 
public  or  nonprofit  private  organization 
or  agency,  or  political  subdivision  of  the 
State,  that  has  the  authority  aihd 
capacity  to  carry  out  the  functions  of  the 
State  agency  and  submits  a  State  plan 
which  meets  the  requirements  of  &as 
part 
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